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From certified transcripts in our possession. 


APPLICATION. 


§ 35. Lire.—Answers in, Warranties—Examination of Sur- 
geon—Spitting of Blood.—The policy provided that if the de- 
claration made by or for the assured, should be found in any 
respect untrue, the policy should be null and void. It was stip- 
ulated in the declaration, made and signed by the assured at 
the time of his application for insurance, that the answers of 
himself, his physician and his friend, should be the basis of the 
contract. In the particulars given of himself in answer to ques- 
tions asked, the assured stated, among other things, that he had 
not, since childhood, had spitting of blood or consumption ; that 
he had not had any sickness within the last ten years, except 
scarlet fever, and that he had not then any disease or disor- 
der. The policy was issued September 3rd, 1869, and the as- 
sured died April 2nd, 1870, of disease of the lungs. ‘The evi- 
dence showed that, prior to the issuing of the policy, the de- 
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ceased had had spitting of blood, and that he then had con- 
sumption ; that he knew he had had spitting of blood and had 
sufficient reason to believe that he then had consumption. 
Held, that “if the applicant had had spitting of blood prior to 
the time when he effected insurance on his life, we think he was 
bound to state the fact in the particulars of himself, given by 
him in answer to the questions propounded to him, and that the 
fact that he was examined by a surgeon, employed for the pur- 
pose by the company, was no excuse for not having done so. 
Such questions are designed to induce a full and fair statement 
of the condition of the party seeking insurance, and, in this 
case, the answers must be held to be warranties, on the part of 
the applicant, that the facts were as stated hy him. Whether 
the hemorrhage proceeded from one cause or another, it wasana- 
terial and necessary that the statement, in answer to the ques- 
tion relating to it, should have been true.” 

Geach vs. Ingall, 14M. & W., 95. 

The Mutual Benefit Life Ins. Co. vs. Miller.* 

Bep'd Jour’l p. 101. 


CONSTRUCTION. 


§ 36. Eme—0O/f Policy—Principles of—Floating Policy.— 
The defendant issued to plaintiffs a policy upon merchandise “ in 
all or any of the brick or stone warehouses, and while in tran- 
sition in or on any of the streets, yards or wharves of the cities 
of New York, Brooklyn and Jersey City.” A condition indorsed 
on the policy provided that “in case the property aforesaid in all 
the buildings, places or limits, included in this insurance, shall, at 
the breaking out of any fire or fires, be collectively of greater 
value than the sum insured, then this company shall pay and 
make good to the insured such a proportion only of the loss or 
damage as the sum insured shall bear to the whole value of the 
property aforesaid, at the time when such fire or fires shall first 
happen. But it is at the same time declared and agreed, that if 

any specific parcel of goods included in the terms of this policy, 
or such goods in any specified building or buildings, place or 
places, within the limits of this insurance, shall, at the time of 


* Decision rendered May 3lst, 1872. To appear in 35 Ind. 
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any fire, be insured in this or any other office, this policy shall 
not extend to cover the same, excepting only as far as relates to 
any excess of value beyond the amount of such specific insur- 
ance or insurances, which said excess is declared to be under the 
protection of this policy, and subject to average as aforesaid. 
A fire occurred destroying merchandise in one of the warehouses 
mentioned in the policy, upon which the amount of specific in- 
surance was less than its total value, but more than the amount 
of the loss. Held, that “if the language used by parties be free 
from ambiguity, their intention must be sought in the language ; 
but if it be ambiguous, then the surrounding circumstances, the 
situation of the parties, and the objects intended to be accom- 
plished, may all be considered, and the language read in the 
light which they reflect,” and that the effect of the condition in 
the policy was that if at the time of any fire there should be any 
specific insurance upon the merchandise, this policy should not 
cover the same, but should attach to and protect only that por- 
tion of the value of the same which was in excess of the specific 
insurance, and that as the specific insurance in this case exceeded 
in amount the value of the goods destroyed, the loss did not 
reach the interest insured by the floating policy, and the defend- 
ant was not required by the policy to contribute any portion of 
the loss. 
Fairchild et al. vs. The Liverpool and London Fire and Life_Ins. Co.* 
Rep’d Jour’! p. 112. N. Y. Com. A. 


§ 37. Lire.—Instructions to Agent—Practice.—The company, 
by their agent, agreed to issue a policy,;if the application was 
accepted at the, head office. The application was accepted at 
the head office, and a policy forwarded to the agent to be exe- 
cuted and delivered. It was executed by the agent, but on the 
ground of a change in the health of the nominee, was never de- 
livered. The standing instructions to the agent, which were 
not brought to the notice of the applicant, were that if any 
change had taken place in the health of the applicant, between 
the date of the application and the receipt of -the policy, he 
should not deliver the policy. Held, that the construction to be 
given to the instructions to the agent, in view of the language of 


* Decision rendered September Term, 1872, To appear in 46, N. Y. 
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those instructions, the terms of the contract, the situation of 
the parties, and the objects to be attained, must be most un- 
favorable to the party giving the instructions. Held, also, that 
although the company failed to issue the policy according to their 
contract, they are liable upon the contract, as a contract of in- 
surance, and that they are at all events clearly liable for damages 
for not delivering the policy. 

Fried vs. The Royal Ins. Co.* 

Rep’d Jour’l p. 120. N. ¥.0. A. 


§ 38. Frre.— Other Articles in his Line of Business” —Fire- 
works.—The defendant insured the plaintiff's stock of fancy 
goods and other articles in his line of business as a German job- 
ber and importer, charging the ordinary premium and giving him 
the privilege of keeping fire-crackers on sale in the store. The 
policy contained a provision that fireworks, which were among 
goods described as specially hazardous, and upon which an extra 
amount of premium was charged, should not be covered by the 
insurance unless specially written in the policy. A loss occurred 
from a fire which originated in fireworks kept for sale in the 
store. Held, that the fireworks were not included in the clause 
“other articles in his line of business,” and that the court be- 
low did not err in rejecting the plaintiff’s offer to prove that 
fireworks constituted an article in the line of business of a 
German jobber and importer, and in giving judgment for the 
defendant. 

Steinbach vs. The Relief Fire Ins. Co.t 

U. 8.8. 0. 


§ 39. Maring.—Suwing and Laboring Clause—Liability beyond 
Sum in Policy—General Average.—The defendant insured a brig 
belonging to the plaintiff and valued at $10,000.00, against perils 
of the sea to the amount of $8,000.00. The policy provided 
that “in case of any loss or misfortune it should be lawful and 
necessary to and for the insured, their factors, servants and as- 
signs, to sue, labor and travel in and about the defense, safeguard 


* Decision rendered November 11th, 1872. 
+t Decision rendered March 25th, 1872. 
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and recovery of the said vessel or any part thereof, without pre- 
judice to the insurance made by said policy, and that the said 
company would contribute to the charges thereof according to 
the rate and quantity of the sum insured by said policy.” The 
brig was driven ashore on the main reef near Key Chappell, and 
badly damaged, after which she returned to Balize, where it was 
found she needed extensive repairs. In taking her back from the 
reef to Balize, unloading her, taking care of her and her cargo, 
and ascertaining the nature and extent of the damage sustained, 
expenses were incurred the proportion of which. applicable to the 
brig, as specified in a general average statement, was $581.18. 
Temporary repairs were made at Balize, amounting to $8,769.- 
74, and after the return of the brig to New York she was fully 
repaired at a cost of $4,547.21. The company paid $8,000.00, 
the amount of the insurance. The plaintiffs demanded 8-10 of 
$13,898.13, the amount of all the expenses and repairs. Held, 
that the suing and laboring clause in the poli€y “ has reference to 
charges not covered by the insurance, and does not embrace 
losses caused by damages to the property insured. Its object 
was to secure diligence in its preservation and protection, and 
thereby prevent a loss, or reduce its amount, and to provide com- 
pensation for the labor done and expenses incurred in accom- 
plishing that end. It has application in the present case only to 
the general average expenses that had been incurred.” Held, 
also, that “in respect to the item of $581.18, general average, in 
getting off the vessel and running her to the Balize, the authori- 
ties are clear that it is a proper charge upon the underwriters in 
addition to their subscription, although there was but a single 
loss.” 

Jumel vs. The Marine Ins. Co., 7 J. R., 412 ; see McBride vs. the same, 
ib., 431. 
Held, also, that the underwriters are liable over and above 
the sum insured for four fifths of $581.18, the vessel’s proportion 
of the general average expenses. 

Alexandre et al. vs. The Sun Mutual Ins. Co.* 

Rep’d Jour’l, p. 209. 


* Decision rendered January Term, 1873. 
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§ 40. Manrine.—Liability beyond Sum in Policy.—A brig be- 
longing to the plaintiffs was insured by the defendant against the 
perils of the sea, the policy containing a suing and laboring 
clause. The brig was driven ashore in a gale on the reef near 
Key Chappell, and badly damaged, after which she returned to 
Balize, where temporary repairs were made, and thence to New 
York, where full repairs were made. Held, that the insured could 
not, independently of the suing and laboring clause, recover for 
the excess of the cost of repairs over and above the amount of 
the insurance on the ground that the underwriter was liable upon 
the general principles of the contract of insurance to pay for 
expenditures incurred to prevent or diminish the extent of the 
loss. 

Alexandre et al. vs. The Sun Mutual Ins. Co. 


e COMMON CARRIERS. 


§ 41. Marine.—Liability of—Burden of Proof—Receipt of 
Goods.—The assignors of the plaintiff shipped from Oswego, on 
the defendants’ canal boat, 5,720 bushels of wheat, to be deliv- 
ered in good order to the consignees in New York city, the bill 
of lading stipulating that damage or deficiency in quantity was 
to be deducted from the charges by the consignees. The voyage 
was suspended, the latter part of December, at Fort Plain, and 
the wheat was found to be damaged by water. The defend- 
ants gave notice of the facts to the consignees, and they noti- 
fied the plaintiffs, who had insured the cargo for them. Under 
the instructions of the defendants, the plaintiff's agent took 
charge of the cargo “for account of whom it may concern,” 
and by consent of all parties sold the damaged portion of the 
wheat and stored the remainder, and in the spring the sound 
wheat was delivered from the storehouse upon order of the de- 
fendants and reshipped by them to New York under the terms 
of the original bill of lading, and delivered to the consignees, 
who gave a receipt for the amount shipped, less the amount 
sold as damaged. Held, that “it was not proved how the dam- 
age was occasioned, nor that it resulted from any cause that 
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would excuse the defendants from their liability as common car- 
riers. Hence sufficient appeared to establish the liability of the 
defendants. If they claimed that the wheat was damaged from 
inevitable accident, the burden was upon them to show it.” 

Angell on Carriers, 32 188, 202, 472; King vs. Shepherd, 3 Story Cir. 
C’t. R. 349 ; Hawkes vs. Smith, 1 C. & Marsh. R., 72. 

Held, also, that there was nothing to indicate that the consign- 
ees or the insurance company intended to discharge the de- 
fendants for the damage to the wheat when their agent re- 
ceived it at Fort Plain. 

The Home Ins. Co. vs. The Western Transportation Co.* 

Rep’d Jour’l p. 124. N. ¥. Com. A. 


§ 42. Marine.—Finding of Referee—Practice.—The assign- 
ors of plaintiff shipped a lot of wheat on defendant’s canal 
boat, which was found, while in course of transportation, to 
have been damaged by water. The damaged portion was sold 
and the remainder reshipped and :delivered to the consignees, 
who gave a receipt for the amount shipped, less the amount 
sold as damaged. At the same time there was a settlement 
between the consignees and the defendants, in which the de- 
fendants allowed for some bushels of wheat short, and $50.00 
“ for general average.” ‘The loss of the consignees after allow- 
ing for salvage was $1,846.75. The defendants: claimed the 
$50.00 was puid in satisfaction of the entire damage to the 
wheat. Held, that the $50.00 was not in satisfaction of the full 
amount of the loss, but was probably taken by mistake from the ° 
carriers instead of from the insured, in accordance with a provi- 
sion in the policy, that in case of loss the insured should pay 
the whole amount of loss, deducting $50.00 instead of average, 
and that the finding of the referee that the entire damage to the 
wheat was not included in the settlement, is conclusive. Held, 
also, that the judgment against the defendants is probably too 
much by $50.00, but that it cannot be rectified here, as the 
amount was not claimed in the court below, and no exception 
was taken in regard to it. 

- The Home Ins. Co. vs. The Western Transportation Co. 


* Decision rendered September Term, 1872. 
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INSURABLE INTEREST. 


§ 43. Fime—Nominal Partners—Goods on Consignment.— 
Insurance was effected with the plaintiffs in error, in the name of 
the firm of Hamilton & Cook, grain commission merchants, 
against loss or damage by fire on “ grain, in store, their own, or 
held by them in trust or on commission, or sold and not de- 
livered.” Prior to effecting the insurance, Hamilton, one of the 
members of the firm, had retired, and Cook, by mutual agree- 
ment, was allowed to carry on business in the partnership 
name, no notice of the dissolution being given. The firm kept 
their consignments of grain in store in an elevator belonging 
to a railroad company, whose employees had the entire charge 
and care of it. Held, that “the interest of a nominal partner 
in the liabilities of the firm is such as should entitle him, in 
absence of any attempt to defraud, to join with the other mem- 
bers of the firm, in effecting insurance on the property of the 
concern,” and Held, that “in this case the intimate connection 
of Hamilton with the business, and the fact that as between 
him and the consignors of the grain insured, the railroad com- 
pany with whom it was stored, and all other persons dealing 
with it, he was actually a partner, and incurred all the re- 
sponsibility and risk attaching to that relation, constituted, in 
our judgment, a sufficient basis of interest for effecting insur- 
ance in the name of the firm,” and that this case is an espe- 
cially strong one, from the fact that the insurance was effected 
mainly for the benefit of the owners of the grain, held on com- 
mission, and that the action was prosecuted solely for their 
benefit. 


The Phenix Ins. Co. vs. Hamilton, et al.* 
Rep’d Jour’l p. 130. 


LOSS. 


§ 44. Fine.—Apportionment of.—The defendant issued a 
policy for $3,000.00 upon a parcel of property worth $16,000.00. 
Sestalesaieshliomindeeadapsietsronenal obvesnctimeneeasireaneensehdeetenieniieinind sceminaapecnmmmanetoanan tame 


* Decision rendered November 18th, 1872. 
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The policy contained the usual clause providing for an apportion- 
ment of the loss, in case of other insurance. There was other 
insurance for $47,000.00, upon this parcel and other parcels of 
property insured together. The value of all the property cov- 
ered by the other insurance was $88,000.00. All the property 
covered by the defendants’ policy and by the other insurance was 
destroyed. Held, that “ the clause, now usual in policies of in- 
surance, which provides for an apportionment of the loss, in case 
of other insurance on the property, is a part of the contract, 
and must receive a reasonable construction. We have no right 
to engraft upon it the rules governing suits for contribution 
among insurers, or to restrict its operations to cases where 
such suits could be maintained.” Held, also, that the rule of 
apportionment, where the entire property is destroyed, is that 
“for the purpose of apportioning the loss, in case of over in- 
surance, where several parcels are insured together by one 
policy for an entire sum, and one of the parcels is insured 
separately by another policy, the sum insured by the first men- 
tioned policy is to be distributed among the several parcels in 
the proportion which the sum insured by the policy bears to the 
total value of all the parcels.” 

2 Phillips on Ins., p. 56, No. 1,263 a; Blake vs. Exchange Mutual 
Ins. Co., 12 Gray, 265. 

Heid, also, that in case of a total loss, the parcel covered by 
the defendant’s policy was insured by the defendant for ,%, of its 
value, and each parcel covered by the other insurance was in- 
sured for 4% of its value, and that in this case there was no over 
insurance, and, consequently, there is no occasion for any appor- 
tionment. 

Ogden os. The East River Ins. Co.* 

Rep’d Jour’l p. 134. 


OWNERSHIP. 


§ 45. Fire.—Of Goods on Consignment—Nominal Partners 
—Insurance was effected with the company in the name of the 





* Decision rendered December 3rd, 1872. 
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firm of Hamilton & Cook, grain commission merchants, against 
loss or damage by fire on “ grain, in store, their own, or held by 
them in trust or on commission, or sold and not delivered.” 
Prior to effecting the insurance, Hamilton, one of the members 
of the firm, had retired, and Cook, by mutual agreement, was 
allowed to carry on business in the partnership name. No notice 
of the dissolution was given. The firm kept their consignments 
of grain in store, in an elevator belonging to a railroad company, 
whose employees had the entire charge and care of it. Held, 
that “ policies are constantly applied for and granted on general 
stocks of goods, held in trust or on consignment, for numerous 
and unkuown parties. In such cases it is not expected, nor 
would it be possible, that insurers should be informed as to the 
ownership. They are content to insure for whom it may con- 
cern. Of course an omission to disclose ownership in such 
cases cannot be regarded as an improper concealment.” Held, 
also, that there was no error in the charge of the court below, 
that “if no representations were made with regard to the indi- 
viduals who composed the firm of Hamilton & Cook, there was 
no misrepresentation which could avoid the policy ; and that 
if Hamilton & Cook had no actual care or custody of the grain, 
but that, so far as regards its preservation from fire, it was er- 
tirely in the control of the railroad company, and so understood 
by the defendants’ agent, when the policy was effected, the omis- 
sion to notify the defendants of the agreement of dissolution 
could not be considered as a concealment which would avoid the 
policy.” 
The Phenix Ins. Co. vs. Hamilton, et al. 


POLICY. 


§ 46. Lire.—Delivery of—Acceptance of Applivation—Instruc- 
tions to Agent—Change of Health—The contract contained a 
proposition, on the part of the plaintiff, for insurance on the life 
of her ‘husband, for which she advanced the usual premium for 
one year. The defendants, by their agent, agreed that if the 
proposition was accepted at their head office in Liverpool, they 
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would issue a policy in accordance therewith, but if rejected, 
that they would return the premium ; and that if the nominee 
should die before th® decision of the head office was received, 
the amount of the insurance should be paid. The defendants 
accepted the proposition, and forwarded a policy to their 
agent, to be executed and delivered. It was executed by the 
agent, but, on the ground of an unfavorable change in the 
health of the nominee, was never delivered. The standing in- 
structions of the company to the agent were that if it should 
come to his knowledge that any change had taken place in 
the health of the assured, between the date of the proposal 
and the receipt of the policy, he should not deliver it until he 
had communicated with the company. These instructions were 
not brought to the notice of the plaintiff. Held, that the ac- 
ceptance, by the defendants, of the proposition contained in 
the contract made by their agent, is conclusive of their assent 
to his authority to make the precise contract he did make, 
and that the acceptance of the company was absolute, and not 
qualified by the general instructions to the agent. Such in- 
structions could not alter or qualify the terms of the contract, 
to the’ prejudice of the plaintiff. “It is a familiar principle 
that private instructions to an agent will not affect third per- 
sons.” 

23 Wend. 18: [Lightbody vs. North American Ins. Co.] Story on 
Agency, 2 133. 

Held, also, that “the contract of insurance was to take effect 
from the date of the proposal. If accepted, the risk of an un- 
favorable change of health, after that time, was necessarily as- 
sumed by the company.” 

Fried vs. The Royal Ins. Co. 


PRACTICE. 


§ 47. Lire.—Instructions to Jury in Writing—The counsel 
for the plaintiff, on the trial, in accordance with the statute, 
openly requested the judge to give his instructions to the jury 
in writing, and afterwards, when it was too late for the defend- 
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ant to make such a demand on her own behalf, withdrew his 
request. Held, that this was no cause for reversal of the judg- 
ment for the plaintiff. * 

The Mutual Benefit Life Ins. Co. vs. Miller. 


SUING AND LABORING CLAUSE. 


§ 48. Marine.—Abandonment.—A brig belonging to the plain- 
tiffs was insured by the defendant against the perils of the sea. 
The policy provided that “in case of any loss or misfortune it 
should be lawful and necessary to and for the insured, their fac- 
tors, servants and assigns, to sue, labor and travel in and about 
the defence, safeguard and recovery of the said vessel, or any 
part thereof, without prejudice to the insurance made by said 
policy, and the said company would contribute to the charges 
thereof according to the rate and quality of the sum insured by 
said policy.” The brig was driven ashore in a gale on the reef 
near Key Chappell and badly damaged, after which she re- 
turned to Balize, where temporary repairs were made, and thence 
to New York, where she was fully repaired. Held, that the rights 
of the insured under the suing and laboring clause were not pre- 
judiced by the non-existence of an abandonment. 

Kidstone vs. The Empire Marine Ins. Co., Law Rep.—1 Com. Pleas, 
531, and 2 Law Rep.—Com. Pleas, 357. 

Alexandre et al. vs. The Sun Mutual Ins. Co. 

—6 89, 


§ 49. Marine.—Construction—Safequard.—The defendant in- 
sured a brig belonging to the plaintiffs against the perils of the 
sea. The policy provided that “in case of any loss or misfor- 
tune, it should be lawful and necessary to and for the insured, 
their factors, servants and assigns, to sue, labor and travel in 
and about the defense, safeguard and recovery of the said vessel, 
or any part thereof, without prejudice to the insurance made by 
said policy, and that the said company would contribute to the 
charges thereof according to the rate and quantity of the sum 
insured by said policy.” The brig was driven ashore in a gale 
on the main reef near Key Chappell and badly damaged, after 
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which she returned to Balize, where it was found that she needed 
extensive repairs. Temporary repairs were there made, after 
which she sailed to New York, where she was fully repaired. 
Held, that the expenditures for repairs “ were made to repair 
damages covered by the risks insured against, and were clearly 
payable under the insuring clause. They consequently do not 
come within the terms or meaning of the agreement to ‘sue, 
labor and travel,’ for the benefit of the property insured.” Held, 
also, that the repairs at Balize were not about the defense, safe- 
guard, or recovery of the vessel, but for her improvement, and 
that “expenses for the safeguard of a ship cannot properly be 
said to be those by which she is put in a condition of sea-worthi- 
ness.” 
Alexandre et al: vs. The Sun Mutual Ins. Co. 


WARRANTY. 


§ 50. Lire.—And Representation—Policy and Application— 
It was provided in the policy that if the declaration, made by or 
for the assured, of even date with the policy, should be found in 
any respect untrue, the policy should be null and void. It was 
stipulated in the declaration, made and signed by the assured at 
the time of his application for insurance, that the answers of 
himself, his physician, and his friends should be the basis of the 
contract. In the particulars given of himself, in answer to ques- 
tions asked, the assured stated, among other things, that he had 
not, since childhood, had spitting of blood or consum>tion ; 
that he had not had any sickness within the last ten years, ex- 
cept scarlet fever, and that he had not then any disease or 
disorder. Held, that “the policy, the declaration and the par- 
ticulars of the applicant must be regarded as one instrument. 
The policy on its face refers to the declaration, and it refers 
to the particulars. A covenant or agreement, to become a 
warranty, need not appear on the face of the policy, but may 
be on a paper referred to in, and made a part of the policy.” 


Cox vs. The Aitna Ins. Co., 29 Ind. 586, and authorities cited; Angell 
on Fire and Life Insurance, 3 141; Bliss onLife Insurance, 3 57. 
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Held, also, that the “ proposal or declaration, when forming 
part of the policy, has been held to amount to a condition or 
warranty, which must be strictly true or complied with, and 
upon the truth of which, whether a misstatement be intentional 
or not, the whole instrument depends. ” 


Vose vs. Eagle Life Ins. Co., 6 Cushing, 42. 


Also Held, that “a warranty may be of the existence or non- 
existence of some fact, when it is in the nature of a precedent 
condition ; or it may be promissory, as where the insured un- 
dertakes to perform or abstain from some act in the future, 
when it is in the nature of a condition subsequent. A repre- 
sentation differs from a warranty, for, while the latter must be 
true, the. former need only be substantially true—true so far 
as the representation was material to the risk. A fact is to be 
deemed material if a knowledge of it would have induced the 
insurer to have refused the risk or to have charged a higher 
rate of premium for taking it.” 

The Mutual Benefit Life Ins. Co. vs. Miller. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF NEW JERSEY. 


FEBRUARY TERM, 1872. 


HENRIETTA HILLYARD, ef al, 
vs. 


THE MUTUAL BENEFIT INS. CO.* 


{Continued from February Number, page 144.] 


Judge Washington, in a case in which it was held that an embargo 
temporarily preventing the performance of a contract, did not de- 
stroy its obligations, recognized the principle to which I refer. He 
says, “ Where the rule applies, that if the law forbids the perform- 
ance of a contract in part only, he who is bound by it must still per- 
form what he lawfully may. In the case of an embargo, for exam- 
ple, the ship-owner is disabled from commencing his voyage at the 
specified time ; but he is bound to go when the prohibition is re- 
moved. A strict performance is prevented by the law, and the law 
excuses it. Odlin vs. Insurance Co., 2 Wash., C. C. R., 317. 

There can be no question but that it is, in some degree, a hardship 
on these defendants to have their responsibility kept alive during the 
time the benefits of the contract were not fully enjoyed by them ; but 
it is to be remembered that whenever the law interferes and ties up a 
party from performance, some hardship is the inevitable result. 

Postponement of performance on the one side will generally be in- 


* Decision rendered June 13th, 1872. 
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jurious to the other. Such results cannot be avoided. They are not 
uncommon. It has been repeatedly decided that when the payment 
of a debt is suspended during a war, the interest of the debt is lost 
to the creditor. Such losses are within the scope of the contracts 
with which they are connected, construing them by their express 
terms and their legal implications. In fine, I think the tender of 
these premiums was, in legal effect, a compliance with the plaintiff's 
stipulation in that respect. 

But there is also a narrower ground upon the first point, which 
will preclude the objection resting on the alleged default of the plain- 
tiffs. It is this: The declaration shows that the defendants, by the 
interdict of their own government, were disqualified, during the 
period in question, from receiving the several premiums remaining 
unpaid. Under such circumstances it would be strange if the de- 
fendants could set up that the plaintiffs have lost all their right under 
this policy because they omitted to do an act which would have been 
confessedly nugatory—that is, to tender these moneys, which, of neces- 
sity, must have been rejected by the defendants. 

I do not know of anything analogous to such a pretension having 
a place among legal principles. The defendants cannot-be permitted 
to impute a result occurring from their own incapacity as a breach of 
agreement on the part of the plaintiffs. 

The second exception taken at the argument to this action was, 
that this contract of insurance was a continuing contract, and was, on 
this account, ipso facto, avoided by the occurrence of the war. 

This contract, clearly, could not have been originated during the 
prevalence of hostilities. To insure the life or the property of an 
enemy, while war was being waged, would be an illegal act. Such a 
contract involves an act of intercourse, and in a state of war, as has 
been already remarked, all intercourse of a commercial or amicable 
nature is prohibited. But the contract in question was made while 
peace prevaiied, and was, consequently, lawful in its inception ; and 
as the payment of the premiums was suspended, its continuance was 
not dependent on the doing of any act on the part of the company 
or of the assured. It has been repeatedly said that a continuing, 
contract is dissolved by a condition of hostility, but I have not any- 
where found that a contract which has been partly performed, and 
which will remain in force from its own intrinsic quality, without the 
doing of anything by any party to it, is thus destroyed. Nor can I 
conceive why a continuing contract, in part executed, should be an- 
nulled from this cause, except on the ground that it calls for some 
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kind of intercourse which is inconsistent with the duty of citizenship. 
The question has not as yet received any decision which is to be re- 
gurded as entirely authoritative. It is still open, and is to be settled 
by a reference to general consideration, and by the application of 
analogous principle. 

Whether a State has a right, according to the established rules of 
modern national law, to confiscate the property of an enemy found 
in its own dominions, is a question about which the most eminent of 
the writers on public law are not agreed. Those among them who 
construe the rules of war with severity, maintain the existence of 
such a right, but the number and weight of authority is opposed to 
such view. But in this country the question is at rest, for there are 
several adjudications of the Supreme Court of the United States in 
favor of the more rigorous rule. 

But whilst this harsh doctrine has thus been established, it is at- 
tended with this qualification, that to effect such confiscation an act 
of Congress is requisite, the result is that an enemy’s property found 
in this country on the breaking out of hostilities, is, in the absence of 
all action of the National Legislature, not liable to forfeiture. Debts 
due from a citizen to an enemy stand on the same ground ; they can 
be seized at the legislative pleasure, but are not confiscated by mere 
belligerency. ‘ We may therefore lay it down,” says Chancellor Kent, 
“as a principle of public law, so far as the same is understood and 
declared by the highest judicial authorities in this country, that it 
rests in the discretion of the Legislature of the Union, by a special 
law for that purpose, to confiscate debts contracted by our citizens 
and due to the enemy ; but as it is asserted by the same authority, 
this right is contrary to universal practice, and it may therefore well 
be considered as a naked and impolitic right condemned by the en- 
lightened conscience and judgment of modern times.” 

A just appreciation of the principle, and a proper application of it, 
seems to me to lead very plainly to a result adverse to the position 
taken by the counsel of the defendants. If tangible property and 
debts are not confiscated, by a condition of war, for the benefit of the 
public, how can it be plausibly urged that a vested right, such as 
arises out of the present policy, is to be forfeited by the operation of 
the same cause, for the benefit of one of the contracting parties ? 

To properly understand the exorbitance of such a claim we have 
but to consider the character of the right thus sought to be seized. 
An insurance company agree to pay a stated sum of money on an’ 
event that is certain to happen. In consideration of this promise, an- 
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nual payments are made, which, in the progress of time, often exceed 
the sum for which the life is insured. Each day as it passes adds to 
the value of the interest which the assured has in this policy. When 
the life insured is nearly spent, the value of such interest approaches 
its maximum, and there is not much less than the interest which a 
man has in a debt just falling due. To illustrate this : a life of thirty 
years standing is insured for fifty thousand dollars ; premiums are 
annually paid, and at the age of eighty or ninety, no one will doubt 
that the assured has an interest in the fifty thousand dollars which 
falls little short of a present ownership. And it is such an interest as 
this which it is claimed a state of war, proprio vigore, vests indefeasi- 
bly in the insurance company. It is admitted that if the life had 
fallen in or before the war, and the liability of the company had thus 
become fixed as a debt, the effect of the war would have been merely 
to suspend the payment of such debt. A discrimination between a 
vested interest of this kind which is maturing, and a debt growing 
due, is altogether too artificial and imaginary to be legal. The rights 
of the assured should not be thus sacrificed, nor should an insurance 
company be allowed to seize to itself this property unless it can be 
shown that such consequence is inexorably demanded from motives 
of public policy. Reflection upon the subject has satisfied me that a 
continuance, during the progress of a war, of insurance on the life of 
an enemy is not inconsistent with the welfare of either of the bellige- 
1ents. What effect can the existence of such a contract have upon 
the public interests of the one or of the other ? 

If money for a past consideration fall due after a declaration of 
hostilities, the debt is not cancelled, but the payment of it is sus- 
pended until peace is proclaimed. The reason why the debt is al- 
lowed to be preserved is, that the existence of such debt does not 
work any injury to the government of the debtor ; and the reason 
why the payment is suspended is, that the receipt of the money 
would be a direct contribution to the pecuniary resources, for hostile 
uses, of the government of the creditor. 

And so clearly has this principle been acted upon, that it has on 
many occasions been decided that the payment of a debt due to an 
enemy is allowable if made to an agent of the creditor residing under 
the dominion of the government of the debtor ; the money in such 
case not being withdrawn beyond the control of the latter govern- 
ment, for it would be clearly illegal for the agent receiving such pay- 
ment to transmit the funds to his principal until the restoration of 
peace. It is incontestably plain, therefore, that the state of debtor 
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and creditor, resulting from transactions anterior to the war, is not 
interdicted by the rules of national law; and as the continuance of 
the efficacy of a life policy can have no greater effect than to produce 


a state of debtor and creditor, how can such continuance be pro- 


nounced illegitimate ? 

It was urged on the argument that the policy, if held valid, might 
be enforced even though the life insured was lost in the war ; but 
such a deduction is unfounded, for the argument can by no reason- 
able construction be so tendered. 

It has already been shown that the English courts have long since 
declared that there was an implied condition in every marine policy 
that the promised indemnification should not be extended to losses 
occasioned by a capture made by the government of the underwriter. 
A stipulation that the money should be payable even though the life 
insured should be lost in a war which might arise between the States 
of the assured and the insurer would be clearly illegal and void ; and 
the consequence is that no such provision, which if present would vitiate 
the whole agreement, can be understvod to be comprehended in the 
general expressions which are in common use in these policies. An 
exception is invariably implied embracing every case of a loss of life 
by any means concerning which it would be criminal or incompatible 
with the law, or against the public interest to stipulate or bargain. 

I cannot see that there is anything in either of the grounds thus 
taken which should be permitted to defeat this action. 

The adjudications heretofore made on this subject, although the 
precise point of the present case does not appear to have been pres- 
ent in any of them, exhibit a decided tendency to reject the doctrine 
that a policy of life insurance is avoided by a state of war, or by the 
non-payment of premium during its continuance. The Manhattan 
Life Ins. Co. vs. Warwick, 20 Gratt. 614 ;* Robinson vs. Interna- 
tional L. A. Co., 42 N. ¥., 54; The New York L. Ins. Co. vs. Clop- 
ton, 7 Bush, 179. 

With respect to the formal exception that this action has not been 
brought in the name of the party to whom the promise wda@smade, I 
do not think it should prevail. The general rule is that the suit may 
be brought in these policies when in the form of simple contracts, in 
the name of the ‘party having the beneficial interest. It is true that 
the agent who effected the insurance is styled in it a trustee, but that 
does not make him such, as his powers and capacities appear to be 


* 1 Ins, Law Jom’l, 115. 
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those simply of an agent. The declaration would have been more 
consistent with correct theory, if it had laid the promise, according 
to the legal inference, to have been made to the plaintiffs ; but. there 
is a defect of form which is cured by our statute ; at least when the 
exception is raised on demurrer. 

It was likewise urged that by virtue of the incorporation of the de- 
fendants, the plaintiffs as holders of a policy became partners with 
the other corporators, and that the war dissolved such partnership. 
It does not seem to me that a state of war would, by reason already 
given on another branch of the case, dissolve a partnership of this 
character ; nor does it appear how such a dissolution, even if it took 
place, would affect the obligations of the policy ; but it is enough at 
present to say, that the pleading demurred to does not dissolve the 
existence of such a relationship, and that consequently the point is 
not now raised. 

The plaintiffs are entitled to payment. 


SUPREME COURT OF INDIANA. 


NOVEMBER TERM, 1872. 


Appeal from the Franklin Circuit Court. 


THE FRANKLIN LIFE INS. CO., Appellant, 
vs. 


WILBUR F. HAZZARD, Appellee.* 


The company issued a policy upon the life of the assured, who paid the first an- 
nual premium and afterwards for the sum of $20.00 sold and assigned the 
policy to the appellee, who was not his creditor, and who had no insurable 
Anterest in his life. The assignment was assented to bythe secretary of the 
company, subject to the conditions of the policy. The appellee paid the 
second annual premium, and the assured died after the payment of the pre- 


mium. 


——— Ne — 


* Decision rendered January 14th, 1873, 
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A policy upon the life of another, issued to a person having no insurable interest 
in that life is at common law absolutely void, as contrary to public policy. 


The New York doctrine that if the policy is valid in its inception, it may be as- 
signed to any one, whether he have any interest in the life of the assured or 
not—overruled. 


The opinion in Stevens vs. Warren, 101 Mass., 564, that an assignment of a 
policy of life assurance to one having no interest in the life of the assured, 
where the assignment is a cover for a speculating risk, is void, as contrary to 
the general policy of the law respecting insurance. 


The purchase of the policy by the appellee was essentially a wager upon the life 
of the assured. The law will not uphold such purchases. The appellee ac- 
quired no right to the policy or to the sum secured thereby. 


U. J. Hammonp anv J. M. Jupau, for Appellant, 
Witson Morrow anv Netson Truster, for Appellee. 


Wornprn, J. 


This was an action by the appellee against the appellant on a life 
insurance policy issued by the appellant to one William S. Cone, and 
by Cone assigned to the appellee. 

Issue, trial, finding and judgment for the plaintiff below, a motion 
for a new trial having been made by the defendant and overruled, 
and exception having been duly taken. 

The policy was issued September 2nd, 1867, and stipulated. for the 
payment of the sum of $3,000.00 by the company to the assured, his 
executors, administrators, and assigns, within ninety days after due 
notice and proof of interest, and of the death of said Cone, deduct- 
ing therefrom all indebtedness of the party to the company. 

The premium paid down was $62.40, and a like premium was to be 
paid by the assured annually on the 2nd of September during the life 
of Cone. By the terms of the policy, if the first premium to become 
due after the issuing thereof should not be paid at the time specified 
the policy was to be forfeited, and the policy was not to be assigned 
without the consent of the company. 

The material facts on which we place the decision of the cause are 
these: On the 2nd of September, 1868, the premium then falling 
due was not paid. Cone afterwards said to the agent of the com- 
pany that he had concluded not to keep up the policy, and he declined 
to pay the premium. 

Finally he sold the policy to the appellee, Hazzard, and on the 17th 
of September, 1868, duly assigned the same to him, and the assign- 
ment was assented to by the secretary of the company, subject to the 
conditions of the policy. Hazzard was not the creditor of Cone, nor 
had he otherwise any insurable interest in his life, but he simply pur- 
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chased the policy, and paid therefor the sum of twenty dollars. On 
the policy being assigned to Hazzard, he arranged with the company 
for the premium due on the 2nd of September, 1868, by paying a 
part thereof in money, and giving a note for the residue, which, we 
infer, was afterwards paid. Cone died in July, 1869. 

Can the appelleee on these facts maintain the action ? 

We place no stress on the fact that the premium was not paid at 
the time it fell due, because the forfeiture of the policy seems to 
have been waived by the subsequent receipt, by the agents of the 
company, of the premium. 

But the question arises whether a person can purchase and hold for 
his own benefit, and as a matter of mere speculation, a policy of insur- 
ance on the life of one in whose life he has no sort of insurable inter- 
est. This question is one of first impression in Indiana, and the au- 
thorities elsewhere are somewhat in conflict upon the point. We 
therefore feel at liberty to decide it in conformity with what seem to 
us to be the general principles of law applicable to the question. 
There can be no doubt that a policy issued to: Hazzard upon the life 
of Cone, the former having, as in this case, no insurable interest in 
the life of the latter, would be absolutely void. We quote the follow- 
ing passage from the opinion of the court as delivered by Judge Sel- 
den in the case of Reese vs. Mutual Life Ins. Co., 23 N. Y., 516. 
“Our inquiry therefore is whether at common law, independent of any 
statute, it is essential to the validity of a policy, obtained by one per- 
son for his own benefit upon the life of another, that the party ob- 
taining the policy should have an interest in the life of the insured. 
A policy obtained by a party who has no interest in the subject of in- 
surance is a mere wager policy. Wagers in general, that is, innocent 
wagers, are at common law valid ; but wagers involving any immoral- 
ity or crime, or in conflict with any principle of public policy, are 
void. To which of these class then does a wagering policy of insur- 
ance belong? Aside from authority, the question would seem to me 
of easy solution. Such policies, if valid, not only afford facilities for 
a demoralizing system of gaming, but furnish strong temptations to 
the party interested to bring about, if possible, the event insured 
against.” 

There are many authorities establishing that such policies are void 
as contravening public policy, but it is unnecessary to make further 
reference to them. 

Now, if a man may not take a policy directly from the insurance 
company, upon the life of another in whose life he has no insurable 
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interest, upon what principle can he purchase such policy from an- 
other? If he purchase a policy, as a mere speculation, on the life of 
another in whose life he has no insurable interest, the door is open to 
the same ‘‘ demoralizing system of gaming,” and the same tempta- 
tion is held out to the purchaser of the policy to bring about the 
event insured against, equally as if the policy had been issued di- 
rectly to him by the underwriter. We are aware that the doctrine is 
held in New York that if the policy is valid in its inception, it may 
be assigned to any one whether he have any interest in the life of the 
assured or not. : ; 

St. John vs. The American Mutual Life Insurance Company, 13 
N. Y., 31. Valton vs. National Fund Life Assurance Company, 20 
N. Y., 32. Such also seems to have been the view taken by the Vice 
Chancellor in the case of Ashley vs. Ashley, 3 Simons, 149. 

But the contrary doctrine is maintained in Massachusetts. Stevens 
vs. Warren, 101 Mass., 564. The following passages from the opinion 
of the court in the latter case will show the scope and effect of the 


decision : 
“The plaintiff, as administrator of Barton, holds the proceeds of a 


policy of insurance upon the life of his intestate. 


“The fund is assets in his hands for the benefit of one of the de- 
fendants as next of kin, after payment of debts, unless the other de- 
fendant is entitled to receive it by virtue of an assignment of the 
policy in the lifetime of the assured. * * * The only question 
to be determined in regard to the rights of the parties is, whether an 
assignment of the policy by the assured in his lifetime, without the 
assent of the insurance company, conveyed any right, in law or in 


equity, to the proceeds when due. The court are all of opinion that 


it did not. ¢ 


“Tn the first place it is contrary to the express terms of the policy 
itself, by which it is provided and declared that any such assignment 
shall be void. In the second place, it is contrary to the general 
policy of the law respecting insurance, in that it may lead to gam- 
bling or speculating contracts upon the chances of human life. The 
general rule recognized by the courts has been that no one can have 
an insurance upon the life of another unless he has an interest in the 
continuance of that life. Dewey K. Warren, ‘the assignee of the 
policy,’ had no such interest, and could not legally have procuied in- 
surance upon the life of Barton. We understand the answer to deny 
that the policy was held by Warren as creditor and for his security, 
and to assert an absolute right by purchase. The rule of law against 





184 Report of Decisions. [March 


gambling policies would be completely evaded if the court were to 
’ give to such transfers the effect of equitable assignments, to be sus- 
tained and enforced against the representations of the assured. 
When the contract between the assured and the insurer is expressed 
to be ‘ for the benefit of’ another, or is made payable to another than 
the representatives of the assured, it may be sustained accordingly. 
Gen. Sts. c. 58, § 62. * * * The same would probably be held 
in case of an assignment with the assent of the insurers. But if the 
assignee has no interest in the life of the subject of insurance which 
would sustain a policy to himself, the assignment would take effect 
only as a designation by mutual agreement of the contracting parties, 
of the person who should be entitled to receive the proceeds, when 
due, instead of the personal representatives of the assured. 

“And if it should appear that the arrangement was a cover for a 
speculating risk, contravening the general policy of the law, it would 
not be sustained.” The decision in the above case is made to rest 
quite as much upon the second as the first ground stated, viz.: that an 
assignment of a policy of life assurance to one having no interest in 
the life of the assured, when the assignment is a cover for a specu- 
lating risk is void, as contrary to the general policy of the law respect- 
ing insurance. 

After pretty mature consideration we have concluded that the doc- 
trine announced in the case cited from Massachusetts is the true doc- 
trine on the subject. 

All the objections that exist against the issuing of a policy 
to one upon the life of another, in whose life the former has no in- 
surable interest, seem to us to exist against his holding such policy 
by mere purchase and assignment from another. In either case the 
holder of such policy is interested in the death, rather than the life 
of the party assured. The law ought to be, and we think it clearly 
is, opposed to such speculations in human life. In our opinion no one 
should hold a policy upon the life of another in whose life he had no 
insurable interest at the time he acquired the policy, whether the 
policy be issued to him directly from the insurer, or whether he ac- 
quired the policy by purchase and assignment from another. 

In either case he is subject, in the language of Judge Selden above 
quoted, to “strong temptations to bring about the event insured 
against.” 

In this case there was but a simple purchase of the policy by Haz- 
zard. He had no interest whatever in the life of the assured. He 
was a mere speculator upon the probabilities of human life. His 
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contract of purchase was essentially a wager upon the life of Cone, 
and his interest lay in the payment of few or no intermediate annual 
premiums, and the early happening of the event which was to entitle 
him to the $3,000.00. _By his purchase he became interested in the 
early death of the assured. We are of opinion that the law will not 
uphold such purchases, and that the appellee acquired no right to 
the policy or to the sum secured thereby. 

Life assurance policies are assignable, to be sure, but in our opinion 
they are not assignable to one who buys them merely as matter of 
speculation, without interest in the life of the assured. What is such 
an interest in the life of another as will authorize one to insure his 
life or purchase a policy upon his life, is a question not involved in 
the-case, and we express no opinion upon it. 

It has been suggested by the counsel for the appellee that our 
statute providing for the assignment of contracts embraces contracts 
of this description as well as others. . 

This may be, but we do not think the statute contemplates. the 
valid assignment of a contract to a party, who, under the circum- 
stances, in view of the general principles of law, is incapable of being 
an assignee of the contract 

In our opinion the plaintiff below was not, on the facts shown,- 
entitled to recover, and the motion for a new trial should have pre- 
vailed. 

The judgment below is reversed with costs, and the cause remanded 
for further proceeding not inconsistent with this opinion. 
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COMMISSION OF APPEALS OF NEW YORK. 


JANUARY TERM, 1873. 


Appeal from the Court of Common Pleas of the City and County of 
New York. 


THOMAS JONES, Appellant, 


vs. 


THE FIREMAN’S FUND INS. CO., Respondent.* 


The policy issued upon a stock of fireworks, ordnance stores, and other merchan- 
dise, hazardous and extra hazardous, provided that if the premises should be 
used for the purpose of carrying on therein any trade or occupation, or for 
storing or keeping therein any articles, goods, vr merchandise, denominated 
hazardous, extra hazardous, or specially hazardous, in the second class of 
hazards annexed to the policy, the policy should be void so long as the same 
should be so used. The policy also provided that whenever gunpowder or any 
other article subject to legal restrictions should be kept in quantities greater 
than allowed by law, or in a manner different from that prescribed by law, the 
policy sheuld be void. 


the second class of hazards annexed to the policy under the head of hazardous 
was ‘‘Fire-crackers in packages,” and under the head of extra hazardous, 
‘* Matches—stocks of, on sale.” No articles denominated specially hazardous 
were mentioned in the second class, but in the third class of hazards annexed 
to the policy were articles denominated specially hazardous, amongst which 
were ‘‘ Fireworks.” 

An ordinance of the Common Council of the city, in force at the time the policy 
was issued, provided that no person should thereafter ‘‘ store any fireworks of 
any kind or description. other than Chinese fire-crackers, within the limits of 
that city, except as in the ordinance provided.” ‘The ordinance further pro- 
vided that ‘‘ Fireworks, excepting colored pot and lance wheels, and other 
works of brilliant-colored fires, not exceeding in value $1,000.00, might be 
kept for retailing within the fire limits, from the 10th day of. June to the 10th 
day of July of each year, and no longer except by permission.” 

About a week before the fire occurred the insured, in order to fill an order from a 
customer, purchased a quantity of signal lights such as were in the ordinance 
called ‘* works of brilliant colored fires,” and a few remained on hand and were 
among the insured ,oods when the fire occurred. The evidence tended to 
prove that such goods were constantly kept in the stor», and that the risk of the 





* Decision rendered January Term, 1873. 
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fire was not only greatly increased thereby, but that it originated in these sig- 
nal lights. 


The fire occurred on the 26th day of August, and the property insured was totally 
destroyed. 


On the trial in the court below the judge refused to dismiss the plaintiff's com- 
plaint, and refused to submit to the jury the question whether or not by keep- 
ing those goods the risk was increased, und directed a verdict for the plaintiff. 


Held, that it was not intended that the insurance should cover an article so spe- 
cially hazardous that the insured had no right to store it. 


Fireworks, in the sense in which the term was used, had reference to such fireworks 
as were in the prohibition excepted, or might by permission be kept for retail- 
ing. 

If upon the whole case the defendant was not entitled toa nonsuit, he was enti- 


tled to have the question whether the risk was not increased by keeping the 
prohibited article, submitted to the jury. 


Appeal from an order of the Court of Common Pleas of the city 
and county of New York, granting a new trial in an action brought 
in that court upon a policy of insurance issued by the defendants to 
the plaintiff on the fourteenth day of February, 1865, insuring the 
plaintiff against loss or damage by fire to the amount of $2,500.00 on 
a stock of fireworks, ordnance stores, and other merchandise huzard- 
ous and extra hazardous, his own or sold on commission, or sold but 
not delivered, contained in a brick building No. 16 John street, in 
the city of New York, for one year from issuing the same. Fire- 
works other than fire-crackers were not mentioned in the list of haz- 
ards annexed to the policy under the denomination of hazardous or 
extra hazardous, and it was provided by the policy that if at any 
time during the period for which it would otherwise continue in force 
the premises should be used for the purpose of carrying on therein 
any trade or occupation, or for storing or keeping therein any articles, 
goods or merchandise denominated hazardous or extra hazardous, or 
specially hazardous, in the second class of the classes of hazards an- 
nexed to the policy, except as in the policy specially provided for or 
thereafter agreed to by the defendant, in writing upon the policy, from 
thenceforth so long as the same should be so used, the policy should 
be of no force or effect. In the second class of the classes of hazards 
annexed to the policy, there was in the enumeration of articles under 
the head of hazardous, “ fire-crackers in packages,” and under the 
head of extra hazardous, “ matches, stocks of on sale.” Articles de- 
nominated specially hazardous are not mentioned in that class, but in 
the third class of the classes of hazards there are articles denominat- 
ed specially hazardous, and among them are “ fireworks.” It was fur- 
ther provided in the policy that whenever gunpowder or any other ar- 
ticle subject to legal restriction should be kept in quantities greater 
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than the law allows, or in a manner different from that prescribed by 
law, unless the use or keeping was specially provided for in the policy, 
the policy should be void. By an ordinance of the Common Coun- 
cil of the city of New York, to prevent the storage of fireworks 
within the limits of that city, adopted in June, 1856, it was ordained 
that no person should thereafter “store any fireworks of any kind 
or description other than Chinese fire-crackers within the limits of 
that city, except as in the ordinance provided.” The ordinance pro- 
vided that “ fireworks excepting colored, pot, and lance wheels, and 
other works of brilliant-colored fires, not exceeding in value $1,000,” 
might be kept for retailing within the fire limits, from the tenth 
day of June to the tenth day of July of each year, and no longer, ex- 
cept by permission, such permission to be granted by the chief engi- 
neer of the Fire Department, and if any fireworks were kept in viola- 
tion of the ordinance, the same might be seized by any police officer 
of the city upon an order of the mayor, and kept at some suitable 
place beyond the fire limits, sold on three days’ notice, and the pro- 
ceeds of the sale, after-deducting the expenses of the seizure and 
sale, paid to the treasurer of the Fire Department for the use of the 
fund. On the twenty-sixth of August, 1865, a fire occurred in the 
building mentioned in the policy containing the insured property, 
which resulted in a total destruction of the property insured of the 
value of the sum for which it was insured. It appeared that about a 
week before the fire occurred, the defendant purchased a quantity of 
signal lights such as were in the ordinance called “ works of brilliant- 
colored fires,” his object being to fill an order from a customer, a few 
of which remained, and were among his insured goods when the fire 
occurred. The evidence tended to prove that he kept such goods con- 
stantly in his store, and that the risk of fire was not only greatly in- 
creased thereby, but that it originated in the “ works of brilliant-col- 
ored fires” purchased and placed in his store about a week previous. 
Upon this state of facts the defendant’s counsel asked the court to 
dismiss the plaintiff's complaint, but the court declined and the de- 
fendant excepted. The counsel then asked permission to address the 
jury on the question whether or not by keeping those goods the risk 
was increased, but the court held that there was no question for the 
jury, and directed a verdict for the plaintiff for the sum claimed by 
him, to which the defendant excepted ; the jury rendered a verdict as 
directed, and ihe exceptions were ordered to be heard in the first in- 
stance at General Term, where, after hearing the exceptions, a new 
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trial was ordered, and from that order the plaintiff appealed to the 
Court of Appeals. 


Joun H. Reynotps, for Appellant, 
Samvuet Hann, for Respondent. 


Gray, C. 


The contract of insurance was against loss by fire on the plaintiff's 
stock of fireworks and merchandise, hazardous and extra hazardous. 
The only description of fireworks to be found in any class of hazards, 
annexed to the policy denominated hazardous or extra hazardous, is 
fire-crackers ; there is mentioned in a separate class of hazards de- 
nominated specially hazardous, fireworks, but no mention is made of 
the kind or description ; and inasmuch as there was at the time the 
contract of insurance was made, an ordinance of the Common Coun- 
cil of the city of New York, in force, prohibiting “ works of brilliant- 
colored fires” from being stored within the city limits, and as fire- 
works are of various kinds and in different degrees dangerous, we 
are not to presume that the agreement to insure the plaintiff against 
loss was intended to cover an article so specially hazardous that he 
had no right to store it, but that fireworks in the sense in which the 
term was used, had reference to such fireworks as were in the pro- 
hibition excepted, or might by permission be kept for retailing. The 
prohibited article was kept in the defendant’s store, surrounded by 
other merchandise covered by the policy, and the evidence at least 
tended to prove that the risk was thereby increased, and hence, if 
upon the whole case the defendant -was not entitled to a nonsuit, he 
was entitled to have the question whether the risk was not thereby 
increased submitted to the jury. The order for a new trial was 
properly granted, and should be affirmed. 
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A policy of insurance against fire excepted from the risk any loss by an explosion. 


In an action upon the policy it appeared that an explosive mixture of whisky 
vapor and atmosphere had come in contact with the flame of a gas jet, from 
which it ignited, and immediately exploded, whereby a fire was set in motion, 
which destroyed the insured property. Held, that in such case it cannot be 
said that the destruction was caused by a fire within the meaning of the policy, 
but, on the contrary, that the loss was by fire, occasioned by the explosion. 
construing such policy wherein the exception embraces ‘‘any loss or damage 
occasioned by, or resulting from, any explosion whatever,” the exception must 
be taken and held to include all loss and damage occasioned by any fire of 
which an explosion was the efficient cause. 


Where such exception provided that the underwriter would not be liable for ‘ any 


loss or damage occasioned by, or resulting from, any explosion whatever, 
whether of steam, gunpowder, camphene, coal oil, gas, nitro-glycerine, or any 
explosive article or substance, unless expressly insured against, and special 
premium paid therefor,” and the property insured is destroyed by a fire occa- 
sioned by the explosion of one of the explosive substances named, and not- 
withstanding it is made to appear that at the time of taking the risk, such ex- 
plosion, from the nature of the property insured, was in the contemplation of 
the parties, such loss falls within the purview of the exception, unless the par- 
ticular peril by which the property was destroyed was expressly insured against, 
and a special premium paid therefor. 


Lincoty, Surruh Warnock, anp Srepnens, for Plaintiff in Error. 
Marruews, Ramsry, anp Marruews, for Defendants in Error. 
MclItvatng, J. 


This proceeding is prosecuted to reverse a judgment rendered by 
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the Superior Court of Cincinnati, at General Term, reversing a judg- 
ment rendered at Special Term. 

The original action was brought, by the defendants in error, (who 
were plaintiffs therein,) against the plaintiff in error, (defendant 
therein,) to recover the amount of a policy of insurance, issued by 
the defendant to the plaintiffs, on the 9th of March, 1867, for a year, 
upon a stock of merchandise contained in a building of the plaintiffs’ 
situate in the city of Cincinnati, which, together with the building, 
was destroyed by fire on the 11th day of April, 1867. 

By the terms of the policy it appears that the plaintiffs were in- 
sured against “loss or damage by fire to the amount of five thousand 
dollars on their stock of merchandise, consisting principally of liquors, 
fixtures, tools, and office furniture, contained in their brick building, 
situate on the southwest corner of Congress and Kilgour streets, 
Cincinnati, Ohio, and occupied by them as a liquor store, with privi- 
lege of rectifying and manufacturing fine spirits by steam not gen- 
erated in the building. 

The principal defense arose under one of the conditions of the 
policy, which is in these words : 

“VII. This company is not liable for loss or damage by lightning 
or tornado, unless expressly mentioned or insured against ; but will 
_ be responsible for loss or damage to property consumed by fire occa- 
sioned by lightning. Nor will this company be responsible for any 
loss or damage to property consumed by fire happening by reason of, 
or occasioned by any invasion, insurrection, riot, or civil commotion, 
or of any military or usurped power, nor where the loss is occasioned 
or superinduced by fraud, dishonesty, or criminal conduct of the in- 
sured, nor lo any loss or damage occasioned by, or resulting from any 
explosion whatever, whether of steam, gunpowder, camphene, coal oil, gas, 
nitro-glycerine, or any explosive article or substance, unless expressly in- 
sured against, and special premium paid therefor. 

The plaintiffs counted upon the undertaking in the policy, and 
stated the loss to be by fire. 

The answer set up the above condition for a first defense, and 
averred that the said fire, loss, and damage referred to in the petition, 
were solely occasioned by, and resulted from, an explosion caused by 
some explosive substance, and that the same was not expressly in- 
sured against, nor was a special premium paid therefor, and it denied 
any loss within the terms and meaning of the policy. 

The answer also set up, for a second defense, that the plaintiffs did, 
after the issuing of the policy and before the loss, carry on and exer- 
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cise within the building, up to the time of the fire, the trade and busi- 
ness of distilling and manufacturing spirits by steam generated, in 
the said building, contrary to the provision of the policy which is set 
out ; and by an additional answer, filed by leave of court, the defend- 
ants, for a third defense, pleaded that the plaintiffs had in operation 
in the building, up to the time of the fire, three large stills, which 
greatly increased the risk, and that these stills were concealed from 
them, and that they had no knowledge of the same. Replies were 
filed to these answers, putting the same in issue. 

The issues of fact arising upon the defenses, set up by the defend- 
ant below, were tried, upon submission, by the parties, by the judge 
at Special Term, who found in favor of the defendant upon the first 
defense, and in favor of the plaintiffs upon the second and third 
defenses. 

A motion to set aside the finding and for a new trial was made on 
behalf of the plaintiffs, and overruled. A bill of exceptions was then 
taken, setting out all the evidence, and judgment was rendered for 
the defendant. 

A petition in error was filed in the General Term, and the judg- 
ment was reversed. 

To reverse this judgment of reversal, and restore the judgment at 
Special Term in favor of the defendants below, it prosecutes the pre- 
sent petition in error. If it prevails, the litigation is ended by a 
final judgment ; if it fails, the cause will stand for a new trial. 

The main question for decision by this court is, whether the Su- 
perior Court in General Term erred in law in reversing the judgment 
at Special Term. 

And that question may be stated in this form: Did the facts 
proved on the trial at Special Term, when‘considered in connection 
with the terms of the eighth condition to the policy fairly construed, 
clearly sustain the finding of the court in favor of the defendant upon 
its first defense? 

I do not propose. to repeat in detail the testimony set out in the 
record, but will content myself in stating the conclusions of fact, 
which in our opinion are clearly drawn from the testimony. It is 
proper to say, however, that the testimony in this case is remarkably 
free from contradictions. The only doubt that can possibly arise 
upon the evidence is as to the proper inferences to be drawn from 
facts clearly proven; but these inferences, we think, are quite evi- 
dent. 

The testimony shows that, at the time of taking out the policy, and 
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until the time of the fire, the plaintiffs were engaged in the business 
of rectifying whisky, and manufacturing fine spirits by the use of 
steam, in the building occupied by them as a liquor store, and in which 
the insured stock of merchandise, consisting principally of liquors, 
etc., was kept. The size of the building was sixty by one hundred 
and eighty feet, and was four stories high. There was communication 
between the stories through open stairways and hatches. The busi- 
ness of rectifying was carried on in the basement story, where the 
stills—large metallic vessels—were located. The upper stories were 
chiefly used for storage of liquors and cooperage. The process of 
rectifying was conducted as follows: The raw spirits or liquor was 
conveyed by means of pipes, called leaders, from tubs situate in the 
upper stories to the stills below ; when the stills were thus charged, 
the liquor therein was converted into vapor by means of steam which 
passed through the stills in copper pipes, called worms ; the vapor 
thus evolved was conducted by other pipes to a condenser, where it 
was reduced to a liquid state. 

The vapor evolved in the process of rectification is an inflammable 
substance. It readily mixes with the atmosphere, and when so mixed 
in certain proportions is explosive, and when such mixture is brought 
into contact with flame it explodes. On the morning of the fire a 
large still was being charged through a leader about two inches in di- 
ameter, which passed into its still through a vacwum valve, (an aper- 
ture in the still near its top,) the diameter of which was about four 
inches. At the same time steam was passing through the worm, con- 
verting the liquor in the still into vapor, which escaped through the 
vacuum valve into the still-room, and thence no doubt into other 
parts of the building. The process of the thus charging the still, ac- 
companied with the discharge of vapor, had continued for some time 
—perhaps an hour preceding the fire. During the progress of this 
process, two jets of gas were burning in the still-room, one at a dis- 
tance of three or four feet from the vacuum valve, and the other in 
another part of the room. There was no other fire or flame in the 
room or in the building at the time. 

Such being the circumstances, an explosion took place in the still- 
room. A sudden and violent combustion of the vapor, accompanied 
with a noise—described by one witness as being like the crack of a 
gun : by another, as if a bundle of iron had been thrown on the pave- 
ment ; by another, as a crash, and by another, as a gush of fire, and 
at the same instant the flame was driven through a doorway into an- 
other building, whereby a witness was badly burned. Immediately 
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after the explosion, a flame was discovered escaping from the still 
through the vacuum valve, and at the same time the building was dis- 
covered to be on fire throughout the several stories. 

From these facts and circumstances we think it was clearly shown, 
that the fire, by which the building and stock of merchandise insured 
were consumed, was occasioned by and resulted from an explosion of 
spirit vapor mixed with atmosphere, and that the explosion was 
caused by the mixture coming in contact with the burning gas-jet. 

1. The first question which we notice particularly is this : Was the 
explosion, which in fact occurred, such, in degree of violence, as was 
contemplated by the parties to the policy ? 

The word “ explosion ” is variously used in ordinary speech, and is 
not one that admits of exact definition. Its general characteristics 
may be described, but the exact facts which constitute what we call 
by that name, are not susceptible of such statement as will always dis- 
tinguish the occurrences. It must be conceded that every combustion . 
of an explosive substance whereby other property is ignited and con- 
sumed, would not be an explosion within the ordinary meaning of the 
term. It is not used as the synonym of combustion. An explosion 
may be described generally as a sudden and rapid combustion, caus- 
ing violent expansion of the air, and accompanied by a report. But 
the rapidity of the combustion, the violence of the expansion, and the 
vehemence of the report, vary in intensity as often as the occurrences 
multiply. Hence, an explosion is an idea of degrees, and the true 
meaning of the word, in each particular case, must be settled, not by 
any fixed standard, or accurate measurement, but by the common ex- 
perience and notions of men in matters of that sort. In this case, 
although the building was not rent asunder, or the property therein 
broken to pieces, there was a sudden flash of flame, a rush of air, and 
a report like the “crack of a gun,” which certainly brings the occur- 
rence within the common meaning of word as used in many in- 
stances. ‘“ Any explosion whatever” is the phrase used in the condi- 
tion to the policy, and it is qualified by the context only to the extent 
that it must be an “explosion ” of some “ explosive substance, and of 
sufficient force as to result in loss or damage to the property insured.” 
And these characteristics we have found to exist in the occurrence 
that resulted in the loss of the insured property. 

2. It is claimed that the fire which destroyed the property insured, 
did not result from the explosion, but, on the contrary, that the explo- 
sion was incident to and caused by the fire, which, if there had been 
no explosion, would have accomplished the whole loss and damage ; 
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or, at least, that such inference, may be drawn from the facts in the 
case as fairly and as legitimately as contrary inferences. 

The proof unquestionably shows that the origin of the fire and the 
explosion was simultaneous. It may be true, in a strictly scientific 
sense, that all explosions caused by combustion are preceded by a fire. 
The scientist may demonstrate, in a case where gunpowder is de- 
stroyed by fire, or in any case where the explosion is caused by or ac- 
companies combustion, that ignition and combustion precedes the ex- 
plosion ; but the common mind has no conception of such combus- 
tion, as a fact independent of the explosion, where they concur in 
such rapid succession that no appreciable space of time intervenes. 
The terms of this policy must be taken in their ordinary sense ; and 
we are satisfied that the proofs show, according to the ordinary sense 
and understanding of men in reference to such matters, that the ex- 
plosion occasioned the fire, which destroyed the property insured ; or, 
in other words, that the loss resulted ‘from an explosion within the 
true intent and meaning of this policy. 

It is true that the explosion was caused by a burning gas-jet, but 
that was not such fire, as contemplated by the parties, as the peril in- 
sured against. The gas-jet, though burning, was not a destructive 
force, against the immediate effects of which the policy was intended 
as a protection ; although if was a possible means of putting such 
destructive force in motion, it was no more the peril insured 
against than a friction match in the pocket of an incendiary. The 
conclusions of fact to which we thus arrive, are mere inferences from 
other facts—facts, however, about which there was no conflict in the 
testimony—yet they are so manifestly true, that we think it was error 
of law, under our statute, to reverse the judgment rendered thereon 
at the special term of the Superior Court, upon the strength of con- 
trary inferences drawn from the same facts by the reviewing court. 

8. The next question arises upon the terms of the policy, and is 
one of construction purely. Was it intended, by the provisions of 
the seventh condition, to exempt from the risks assumed by the poli- 
cy, losses by fire occasioned by an explosion ? 

It is claimed that the clause exempting losses by explosion taken 
alone, or construed in connection with other clauses in the condition, 
does not show such intention. It is true that the words “ by fire,” or 
their equivalent, are omitted in this clause, though expressed in some 
of the former clauses. The foundation point, however, in construing 
this condition, is found in the general undertaking of the policy. It 
will be observed that the underwriter undertook to insure againat loss 
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and damage by fire only ; but, nevertheless, against loss and damage 
by fire generally, and the maxim, causa proxima, non remota, spectatur, 
applies. Now, we think, without doubting, that the purpose of in- 
serting this condition was to relax the rigor of this maxim, and ex- 
empt from the general risk of the policy certain losses, which would 
otherwise fall within its scope and meaning. The first clause of the 
condition provides that “ this company is not liable for loss or dam- 
age by lightning or tornado, unless expressly mentioned and in- 
sured against.” If this were the whole of the clause, and it were 
not understood that the loss and damage referred to, were such as 
might result from fire occasioned by lightning or tornado, it would be 
utterly meaningless and nugatory, for the reason that the underwri- 
ter had not undertaken to insure against lightning or tornado. So 
far the construction is plain enough, but a difficulty arises from the 
conclusion of the clause, to wit : “ but will be responsible for loss or 
damage to property consumed by fire occasioned by lightning.” The 
exception to the rule of exemption from loss by lightning appears to 
be as broad as the rule itself. But I apprehend that a case might 
arise in which effect and operation could be given to all the terms of 
this clause, including those which are implied as well as those ex- 
pressed. At all events, it is perfectly clear that loss and damage by 
lightning and tornado are not within the expressed risks of the policy, 
unless a fire supervenes ; nor is there anything in the policy from 
which such risks can be implied. 

The condition continues: ‘“ Nor will the company be responsible 
for any loss or damage to property consumed by fire happening by 
reason of, or occasioned by, any invasion, insurrection, riot, or civil 
commotion, or any military or usurped power.” The exemptions here 
provided for are expressly limited to losses within the terms of the 
general risk of the policy. But if such limitation had not been ex- 
pressed, it would have been implied. 

The next clause is as follows: “Nor when the loss is occasioned 
or superinduced by the fraud, dishonesty, or criminal conduct of the 
insured.” There is no pretext for holding that the loss here contem- 
plated is other than loss by fire, although no such qualification is ex- 
-pressed. Then follows the clause in question, which, to all intents 
and purposes, is framed like the preceding one: “Nor to any loss 
or damage occasioned by or resulting from any explosion whatever, 
whether of steam, gunpowder, camphene, coal-oil, gas, nitro-glycer- 
ine, or any explosive article or substance, unless expressly insured 
against and special premium paid therefor.” 
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Unless there is something in the subject matter of this clause that 
indicates that the words “by fire” were omitted for the purpose of 
showing a design and intention to adhere to and continue the gene- 
ral risk in case an explosion should result in a fire, we think that 
they or their equivalent should be supplied by implication or construc- 
tion. 

Is such purpose indicated by any fair use of the terms employed? 

That a loss, other than combustion, results from an explosion, when 
the explosion itself is caused by a destructive fire already in prog- 
ress, comes within the general risk of a policy against fire only, is a 
doctrine not only reasonable in itself, but is sustained by authority. 
Waters vs. La. Mer. Ins. Co., 11 Pet. 225 ; Scripture vs. Low. Mut. 
Fire Ins. Co., 10 Cush. 357 ; Millauden vs. N. O. Ins. Co., 4 La. Ann. 
15. And it is quite clear that a loss by fire, which is occasioned by an 
explosion, is within the like risk. Now, the express terms of this 
clause are “ any loss or damage occasioned by or resulting from any 
explosion whatever.” These terms are certainly comprehensive enough 
to include both descriptions of loss—whether loss by the explosive 
force, or loss by superinduced combustion. And that such is their 
legal effect has been directly decided in the case of Stanley vs. West- 
ern Ins. Co., Law Reports, 1868 ; 3 Exchequer, 71. It is not neces- 
sary at this time to either approve or disapprove, to the whole extent, 
the doctrine in Stanley’s case, as in this case no damage was sustained 
from the explosion without the intervention of a fire, nor, indeed, was 
the explosion caused by a fire within the meaning of the policy. But 
we can find no good reason for doubting that loss and damage by 
fire, resulting from an explosion, was intended to be exempted by this 
condition from the general risk of the policy, and are of opinion, 
therefore, that this clause properly construed should read, “nor any 
loss or damage by fire occasioned by or resulting from any explosion 
whatever.” 

4. It is claimed by defendants in error, that the peril by which the 
property issued was destroyed was within the exception to the seventh 
condition ; that is, it was “ expressly insured against, and special pre- 
mium paid therefor ;” or, in other words, was excepted out of the ex- 
ception. 

The reasoning by which this proposition is sought to be maintained 
is thus stated : 

“The body of the policy covered loss by fire on liquors, ete., with 
the privilege of rectifying and manufacturing fine spirits by steam not 


generated in the building. The property insured was whisky, as well 
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in the process of rectification and manufacture as manufactured— 
whisky in the still, as well as spirits in the barrel—the whisky vapor 
itself, while passing through the columns to the cooler, or wherever 
else it might make its way. If it wasin this form an explosive sub- 
stance or article, such as is intended by the language of the condition, 
or if, in the process of manufacture allowed by the policy, it was likely 
to become such by escape and mingling with the air in the building, 
then the: insurance was upon it, as an agent known to be explosive un- 
der certain circumstances likely to happen, and with the express as- 
sent of the company to the carrying on of that process, in the course 
of which its explosive nature would naturally and probably be de- 
veloped.” , 

The principle sought by this argument to be applied, is announced 
in Harper vs. New York City Insurance Co., 22 N. Y., 441; Fitton vs. 
Accidental Death Insurance Co., 17 Com. Bench, N. S., 112. 

- In the case of Harper vs. New York City Insurance Co., the con- 
dition exempted the company from liability for loss occasioned by cam- 
phene. The fire was occasioned by a workman’s throwing a lighted 
match into a pan upon the floor containing camphene. The risk was 
upon a printing stock, privileged for a printing office, camphene not 
being expressly enumerated. But it was shown that that article was 
a usual part of such a stock, and its use was therefere authorized. 
For this reason alone, because it was implicitly insured, it was held 
that the exception did not apply. 

The following extract from the opinion expresses its doctrine : 

“ A policy can be so framed as to allow the presence of a dangerous 
article, and even so as to insure its value, while, at the same time, it 
might exempt the insurer from loss if occasioned by the presence or 
use of the article. But I think it would need very great precision of 
language to express such an intention. When camphene or any 
hazardous fluid is insured, and its use is plainly admitted, the dan- 
gers arising from that source are so obviously within the risk under- 
taken, that effect should be given to the policy accordingly, unless a 
different intention is very plainly declared.” 

In answer to this claim, we say : 

1. That the spirit vapor, having escaped from its confinement and 
passed into the still-room, where it became mixed with atmosphere 
so as to form an explosive substance, under circumstances that pre- 
cluded all possibility of reclaiming and utilizing it, was no longer a 
part of the stock of merchandise insured, and was not under the 
protection of the policy. 
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2. If, from the nature of the property insured, the parties, at the 
time the risk was taken, might reasonably have anticipated the peril 
by which it was afterward destroyed, it is reasonable to suppose that 
such peril was in contemplation at the time, and that they contracted 
in reference to it. Hence, if the general risk of the policy was ex- 
pressed in terms broad enough to include the peril, it must be pre- 
sumed that they intended to do so ; and on the other hand, if an ex- 
ception to the risk was made in terms which fairly and plainly took 
such particular peril out of the general risk, it must be presumed 
that they intended to exempt such particular peril from the risk. 
Again, if it be claimed that there was an exception to such exemp- 
tion, whereby the particular peril was saved from the exemption and 
left under the general risk, it is reasonable that the terms of excep- 
tion should be at least as explicit as the terms of exemption. How is 
it in this case? The risk was against all loss by fire. The exception 
from the risk was “any loss or damage occasioned by an explosion of 
steam, gunpowder, etc.” The exception to this exemption was, “ un- 
less expressly insured against, and special premium paid therefor.” 
Therefore, it only remains to be said, that no loss or damage occa- 
sioned by an explosion of any of these substances named was ex- 
pressly insured against, nor was any special premium paid for any 
such special risk. 

It follows, therefore, that the judgment of reversal rendered at 
General Term must be reversed, and the judgment rendered at Spe- 
cial Term must be affirmed. 
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In Error to the Circuit Court of the United States for the District of 
Massachusetts. 


THE GREAT WESTERN INS. CO., Plaintif’s in Error, 
vs. 


WILLIAM THWING.* 


Merchandise, though used as dunnage, must nevertheless be regarded as cargo 
and as part of the ship’s lading. 

Articles for which freight is paid are merchandise, and part of the ship’s cargo, 
though used as dunnage. 

A warranty in a ship’s policy ‘‘ not to load more than her registered tonnage,” will 
be broken by carrying more cargo in weight than such tonnage, though the ex- 
cess be used as dunnage ; whilst, if such excess had been mere dunnage, and 
not cargo, the warranty would not have been broken. 


Mr. Justice Braptey delivered the opinion of the Court. 


This was an action of assumpsit for money had and received, 
brought by the plaintiffs in error, citizens of New York, against the 
defendant, a citizen of Massachusetts, to recover back certain insur- 
ance which the plaintiffs had paid to the defendant in ignorance (as 
they alleged) of a breach of warranty by him. They had made him 
@ policy on his ship “Alhambra,” on a voyage from Liverpool to San 
Francisco, which policy was dated the 6th of October, 1863, and con- 
tained, amongst other things, this clause : “ Warranted not to load 
more than her registered tonnage with lead, marble, coal, slate, cop- 
per ore, salt, stone, bricks, grain, or iron, either or all, on any one 
passage.” The registered tonnage was 1,285 tons, and the vessel took 
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on board at Liverpool, among other things, 1,064 tons of iron, 6 tons 
of brick, and 238 tons of cannel coal, being an excess over the regis- 
tered tonnage of 23 tons. The ship having sustained a partial loss 
on the voyage, the plaintiffs paid the money in question in ignorance 
of the amount of cargo, and base their claim to recover it back on the 
ground that the payment was made under a mistake of fact. 

The defence set up was, that the 238 tons of cannel coal was not 
cargo, but dunnage. 

The defendant showed a charter-party with James Starkie, of Liver- 
pool, by which the charterer was to have the full reach of the vessel’s 
hold, and was to pay 51 shillings for every ton of freight put on 
board ; that the master agreed with the charterer, in addition to the 
agreement in the charter-party, that the latter should furnish 250 
tons of cannel coal for dunnage of the ship for the voyage, and that 
under this agreement he received the said 238 tons as dunnage, and 
that it was used and placed along the ship’s bottom, fore and aft, as 
dunnage ; that the captain signed a bill of lading for it ; that it was 
on his freight list ; that he collected freight, 51 shillings per ton, for 
it, and delivered it in San Francisco the same as he did the rest of 
his cargo ; that it was better for dunnage than plank. The defend- 
ant also offered evidence of experts to show that a cargo was not pro- 
perly stowed unless properly dunnaged, and that in cargoes from 
Liverpool cannel coal is frequently used for dunnage, and, when so 
used for certain cargoes, is liable to be crushed ; that when cannel 
coal is received for cargo it is usually, though not always, stowed in a 
different manner from what it is when used as dunnage, and that it is 
sometimes taken as dunnage on ship’s account, and then is sold at the 
port of discharge on ship’s account. 

Upon this testimony the plaintiffs’ counsel asked the court to in- 
struct the jury that, if freight was received and paid for this coal, 
it came within the warranty, although used as dunnage. The court 
declined so to rule; but ruled that if the jury believed, from the 
evidence, that the cannel coal was received and used as dunnage, and 
not as cargo, it would not amount to a loading under the clause of 
the puiicy referred to, and the plaintiffs could not recover. Under 
this ruling the jury found for the defendant. The bill of exceptions 
brings up the question as to the correctness of this ruling. 

There is considerable analogy between dunnage and ballast. The 
latter is used for trimming the ship, and bringing it down to a draft 
of water proper and safe for sailing. Dunnage is placed under the 
cargo to keep it from being wetted by water getting into the hold, or 
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between the different parcels to keep them from bruising and injur- 
ing each other. Webster's definition of dunnage is “ fagots, boughs, 
or loose materials of any kind, laid on the bottom of a ship to raise 
heavy goods above the bottom, to prevent injury by water in the hold; 
also, loose articles of merchandise wedged between parts of the car- 
go to prevent rubbing, and to hold them steady.” Lord Tenterden 
says: “It is, in all cases, the duty of the master to provide ropes, 
etc., proper for the actual reception of the goods in the ship. * * 
The ship must also be furnished with proper dunnage, (pieces‘of wood 
placed against the sides and bottom ofthe hold,) to preserve the 
cargo from the effects of leakage, according to its nature and quality.” 
—(Abbott on Shipping, Pt. IV., ¢. 5, § 1.) 

It seems to be conceded by the plaintiffs that if the cannel coal can 
be regarded as dunnage, there was no breach of the warranty. In 
other words, it is concedéd that when the assured warranted “ not to 
load more than her registered tonnage,” ballast and dunnage were 
not included in the warranty. And it is not pretended that the can- 
nel coal used on this occasion was more than was proper for dunnage. 
Had some useless article been employed for that purpose, such as 
chips or blocks of wood, though weighing precisely what this coal 
weighed, and had no freight been paid for it, the insurance company 
could not have complained. 

It is the master’s duty to provide both ballast and dunnage neces- 
sary for the safe and proper transportation of his cargo. And it has 
been held that, in selecting materials for these purposes, even when 
he has chartered the entire capacity of his ship for articles which re- 
quire ballast or dunnage, he is not precluded from taking articles on 
which he can realize freight. Thus, in the case of Towse vs. Hender- 
son, 4 Excheq., 890, where, upon a charter-party, it was agreed that 
the vessel should proceed from Singapore to Whampoa, and there 
load from the agents of the affreighters a full and complete cargo of 
tea, and the master took in as ballast eighty tons of antimony ore, 
for which he received freight as merchandise, it was held that, if it 
occupied no more space than ballast would have done, he was entitled 
to do it. In that case a full cargo of tea (which was all that the 
charterer stipulated for) still needed ballast, which it was the duty of 
the ship-master to supply. Hence it could make no difference to the 
charterer what material was used for ballast, if it did not encroach 
upon the loading capacity of the vessel for tea. 

The question still recurs, however, whether merchandise used for 


the purpose of ballasting a ship, or for the purpose of dunnage, and 
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paying freight as merchandise, can be considered as part of the ship’s 
loading within the meaning of a warranty against an excess of load- 
ing beyond a limited amount, it being conceded that an equal quan- 
tity of ballast or dunnage proper would not be so regarded? Has 
the court a right to import into the contract an implied qualification 
that a reasonable amount of merchandise proper for ballast or dun- 
nage shall not be reckoned as loading within the meaning of the 
contract? It is clear that the law does make the implied qualification 
that ballast and dunnage shall not be regarded as loading within the 
contract. Is it reasonable to extend that qualification to merchan- 
dise used as ballast or dunnage? If so, then, in the case of a cargo 
consisting of only one article, which needed no ballast or dunnage, 
the ship-owner would be entitled to deduct a reasonable amount for 
those purposes ; and if there were a government regulation, that no 
ship should carry more cargo in weight than the amount of her regis- 
tered tonnage, she would, on the same principle, be entitled not only 
to carry ballast and dunnage (properly such) in addition to her 
legal amount of cargo, but, where ballast and dunnage could be 
dispensed with, she would be entitled to carry an additional amount 
of cargo, beyond the legal allowance, equivalent to reasonable ballast 
and dunnage. 

Such a construction could not be a sound one. It would be an ar- 
bitrary modification of the words of a law or contract. If the legis- 
lature in the one case, or the parties in the other, were willing that 
such a qualification should be made, it would always be very easy to 
make it in express terms. It would seem to be a dangerous practice 
for the court to make it for them. 

It is not every cargo that requires ballast. Many cargoes will them- 
selves sufficiently ballast the ship. Cargo may be so assorted that 
certain portions of it may act as ballast. And where a ship is doing 
a miscellaneous carrying business, it would seem to be the dictate of 
sound business judgment so to assort and arrange the cargo (if prac-~ 
ticable) as to dispense with the use of ballast properly so called. 
For by this means the whole carrying capacity of the ship is saved 
for cargo. And when this idea is acted on, those portions of the 
cargo which are selected and used for trimming and settling the ship, 
may, in a loose and popular sense, be called ballast. But, neverthe- 
less, they are not ballast in a legal or proper sense. They remain 
cargo. 

Precisely the same may be said with regard to dunuage. Many 
kinds of cargo require no ‘dunnage whatever. They are composed of 
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articles which will not be injured by water, nor by contact with each 
other. A cargo may be so assorted that some portions of it may be 
placed so as to keep the other portions dry, or prevent them from 
coming into mutual collision. It is manifest in this case, as in that of 
ballast, that a prudent and skillful master of a vessel will (if practi- 
cable) so assort and arrange his cargo as to dispense with dunnage 
proper. And yet, in a loose sense, the articles of merchandise which 
he uses to perform the office of dunnage, may be called dunnage. 
Still they are not legally nor properly such. If they are merchandise, 
they are cargo, and form part of the vessel’s lading. They will 
be subject to duties, and they will be covered by insurance on the 
cargo. 

It is true that ballast or dunnage, even when clearly such, as shin- 
gle from the beach, wooden slabs, chips, or brush, may be sold for 
some small sum after the voyage is ended ; but that will not make it 
any the less ballast or dunnage as contradistinguished from merchan 
dise. No person of ordinary intelligence would find any difficulty in 
making the distinction. Had such articles been used in the case be- 
fore us, though of the same weight as the cannel coal, the insurance 
company could not have complained ; for it would not have been 
cargo. But when merchandise is used in lieu of dunnage, or to per- 
form the office of dunnage, it does not lose its character as cargo ; 
and the insurance company have the right to treat it as cargo. And 
it is evident that no form of words which the captain and the char- 
terer might use on the subject can affect the rights of the insurance 
company. It would be res inter alios acta. 

In view of these considerations it seems to us that the charge of the 
court was calculated to mislead the jury on the question at issue. It 
was “that if they believed that the coal was received and used as dun- 
nage, and not as cargo, it would not amount to a loading under the 
warranty of the policy.” The evidence justified and required the in- 
struction asked by the plaintiffs, namely, that if freight was received 
and paid for the coal, it was cargo, and came within the warranty. 
Here was an admitted fact, which gave character to the article, stamp- 
ing it as merchandise. Freight is never paid for mere dunnage, any 
more than for the sails and rigging of the ship. 

The argument that it made no difference to the insurance company 
whether coal or any other article was used as dunnage, is unsound. 
It does make this difference : if coal paying freight is merchandise, it 
is within the warranty ; if mere dunnage were used, it would not be 
within the warranty. And the company were entitled to the benefit 





1873] Great Western Ins. Co. vs. Thwing. 205 


of those results which the mutual self-interest of the parties would 
lead them to adopt. The company made their contract in view and 
in anticipation of all these considerations. 

Our attention has been called to another case between the same 
parties on the same policy of insurance, decided by the Supreme 
Court of Massachusetts, and reported in 103 Mass. Rep., p. 401, in 
which a decision was made adverse to the views which we have ex- 
pressed. With all due respect for that intelligent and learned tri- 
bunal, and after giving full consideration to the views presented in 
the opinion given in that case, we cannot bring ourselves to a differ- 
ent conclusion from that to which we have come. 

The judgment of the Circuit Court must be reversed, with instrue- 
tions to issue a venire de novo in the cause. 


COMMISSION OF APPEALS OF NEW YORK. 


JANUARY TERM, 1873. 


Appeal from General Term of Supreme Court. 


HIRAM VAN VALKENBERG, Respondent, 
vs. 
THE LENOX FIRE INS. CO., Appellant.* 


The policy provided that the insurance might be, at any time, terminated at the op- 
tion of the company on giving notice to that effect, and refunding a ratablo 
proportion of the premium for the unexpired term of the policy. 


In the latter part of November the company gave notice to the plaintiff that 
they would cancel the policy and return him the unearned premium pro rata 
for the unexpired time, but would allow him until the 6th of December to 
place the insurance elsewhere. On the 6th of December the policy was can- 
celled on the books of the company, and the unearned premium calculated, 
-amounting to $24.46, which was subject to the call of the plaintiff’ On the 
30th of December the plaintifi’s agent called at the office of the company and 
received the money'and signed a cancellation receipt. The property insured 
was destroyed by fire on the 25th of December, and the fact was unknown to 


+ Decision rendered January Term, 1873. 
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the company and to the plaintiff’s agent when the money was received and the 
cancellation receipt given. 


By the fire of the 25th of December, the contingency on which the liability was 
made to depend, had occurred, and the ey was an absolute debtor to the 
plaintiff for the amount of the insurance. The negotiations after this time did 
not relieve the company of its liability. 


The condition of the policy for the termination of the insurance by the company, 
was not complied with. By that condition the company was required to yive 
notice that the insurance was then and there and by the notice terminated ; not 
that it would be terminated at some future time. 


By the condition of the policy the company was also bound, in order to terminate 
the insurance, to pay the plaintiff a ratable proportion of the premium, and for 
this purpose the company was bound to seek the plaintiff and teader him the 
amount. 


The amount paid was less than the ratable proportion of the premium. It was the 
business of the company, in making the payment, to be certain that enough 
was paid. 

Authority to an agent to apply to a company for permission to make an addition to 
a building does not authorize him to consent to an abandonment of the insur- 
ance. 


This action is founded upon a policy of insurance issued by the de- 
fendant on the 23rd of May, 1865, to one George Brown. The pol- 
icy was assigned by Brown to the plaintiff on the 11th day of July, 
1865, with the assent of the defendant, and on the 25th of December, 
1865, the buildings covered by the policy were destroyed by fire. The 
only question in the case is, whether at the time of the destruction of 
the premises by fire, the contract of insurance was in force and bind- 
ing on the defendant. 

The judge at the circuit held that it was, and directed a verdict for 
the plaintiff for the amount of the claim. This was affirmed on ap- 
peal to the General Term of the Eighth District, and judgment was 
ordered to be entered upon the verdict with costs. From the judg- 
ment thus entered the defendant appeals to the Court of Appeals. 
The facts on which the question arises are stated in the opinion of 
the court. 


S. Hann, for Appellant. 
Gro. Wapsworts, for Respondent. 
Hunt, Com. 


The answer of the defendant admits the making and assignment of 
the policy, and alleges in defence, that before the occurrence of the 
loss by fire on the 25th day of December, the policy of insarance had 
- been surrendered and cancelled, and the pro rafa premium for the 
unexpired term paid to the plaintiff, in pursuance of one of the con- 
ditions in the policy of insurance. 
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The condition referred to is in the following words: “IL. This 
insurance may be terminated at any time at the request of the as- 
sured, in which case the company may retain only the customary 
short rates for the time the policy has been in force. The insurance 
may also be at any time terminated at the option of the company on 
giving notice to that effect, and refunding a ratable proportion of the 
premium for the unexpired term of the policy.” 

In the latter part of November, 1865, the company gave notice to 
Mr. Hansen, who is claimed to be the agent of the plaintiff, that they 
would cancel said policy and return him the unearned premium, pro 
rata, for the unexpired time, but would allow him until the sixth day 
of December, 1865, at 12 M., to place the insurance elsewhere, after 
which time the assured was to surrender all claim to the policy. 

On the sixth day of December the policy was cancelled on the 
books of the company, the unearned premium was calculated, amount- 
ing to $24.46, and the money was subject to the call of the plaintift 
or his agent. 

On the 30th day of December, Mr. Hansen called at the office of 
the company, received the $24.46, and signed a cancellation receipt. 
The property was destroyed by fire on the 25th day of December, and 
this fact was unknown to the company, and to Mr. Hansen, when the 
transaction of the 30th of December took place. No offer or ten- 
der of the money was made by the company to Mr. Hansen or any 
other person, nor was any money actually paid to any one, until the 
30th of December. The policy commenced May 23rd, 1865, was to 
continue for one year, and the sum of $66.66 was paid for the insur- 
ance for one year. 

On this state of facts Iam of the opinion that the judgment was 
rightly ordered for the plaintiff. By the fire of the 25th of Decem- 
ber the character of the contract became changed. It had before 
been executory and contingent. It now became fixed and certain. 
The contingency on which the liability was made to depend, had oc- 
curred, and the company was an absolute debtor to the plaintiff for 
the amount of the insurance. The negotiations after this time could 
not relieve the company of its liability. The receipt by the plaintift 
in person of $24.46, in discharge of an indebtedness of $1,600.00, 
would not xccomplish that result unless accompanied by a technical 
release under seal. A debt cannot otherwise be discharged by a pay- 
ment of a part only of the amount of the debt. 

But the conditions on which a discharge was authorized were not 
complied with. 
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By the condition given in the policy, the insurance may be ter- 
minated at the option of the company. The mode of terminating 
the contract under this condition is clearly pointed out. 

1. “On giving notice to that effect,”—that is, giving notice that 
the insurance was then and there, and by the notice, terminated, not 
that it would be terminated at some future time. 

2. By “refunding a ratable proportion of the premium for the un-. 
expired term of the policy.” 

The claim of the company is, that by the notice which I have re- 
cited, the insurance terminated on the 6th of December, on which 
day they entered a cancellation in their books. Passing by the other 
questions, I remark : 1. That no ratable proportion of the premium 
was on that day paid or tendered to the plaintiff or to any one in his 
behalf. One who has a payment to make is bound to seek his credi- 
tor, and when found to tender him the debt due. Itis not the duty 
of the creditor to seek the debtor and demand the money. A suit 
for money duc may be brought at the instant of the maturity of a 
debt, without previous demand, and this can only be avoided by a 
prompt tender by the debtor. Nor was such payment or tender 
made until after the liability of the defendant became fixed and ab- 
solute by the fire of December 25th. Until such tender or payment, 
the cancellation rested upon a notice merely. The defendant gave 
notice that, on a day named, it would hold the contract to be at an 
end. There was no provision in the policy, nor is there authority of 
law for a cancellation by notice, unaccompanied by payment of the 
money. 

2. The payment actually made was insufficient in amount. It was 
the business of the defendant, in making the payment, to be certain 
that enough was paid. “A ratable proportion of the unexpired pre- 
mium” must be paid. This is a positive condition precedent, upon 
the performance of which their release depends. In case the policy 
is terminated at the request of the assured, it is provided that the 
company may retain the customary short rates, for the time the poli- 
cy has been in force. Not so, however, when the policy is terminated 
by the option of the company. In that event the company must re- 
fund a ratable proportion of the premium for the unexpired term. 
The entire premium was $66.66. The entire term was three hundred 
and sixty-five days. The unexpired term, viz., from Decembcr 6th to 
May 23rd, was 168 days. The arithmetical proposition is this, as 
365 days is to $66.66 so is 168 days (the unexpired time) to 
the answer ; 365: 66.66 :: 168: The answer is, $30.68. In other 
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words, the premium amounts to 18.28, cents per day. For 168 days 
there is $30.68. This was the sum to be refunded as a condition to 
the abandonment of the policy. The sum actually refunded was only 
$24.46, too little by $6.22. 

If the period when the policy was alleged to be terminated should 
be assumed to be December 30th, when the money was actually paid 
to Mr. Hansen, the amount paid would still be insufficient by the 
amount of $1.84. There is no principle however upon which any 
other calculation can be made than from the sixth of December. If 
the contract was terminated at all, it was on and as of that day. 
Such was the entry in the defendant’s books, and such is the legal 
effect of their notice, if effectual for any purpose. 

I think Hansen cannot be held to be the agent of the plaintiff, to 
consent to an abandonment of his insurance. The plaintiffat the ut- 
most had authorized Hansen to apply for permission to make an ad- 
dition to the building. A notice to him on that subject would doubt- 
less have been competent. It is quite too much, however, to make 
this the basis of an agency by which he could terminate the contract. 
The conclusion is not authorized by the premises. 

The judgment should be affirmed with costs. 


COMMISSION OF APPEALS OF NEW YORK. 


JANUARY TERM, 1873. 
Appeal from General Term of Supreme Court. 


FRANCIS ALEXANDRE, et al., Appellees, 
Us. 
THE SUN MUTUAL INS. CO., Appellants.* 


The company by their policy insured a brig belonging to the plaintiffs, and valued 
at $10,000.00, against perils of the sea, to the amount of $8,000.00. The policy 
provided that ‘‘in case of any loss or misfortune, it should be lawful and neces- 


* Decision rendered January Term, 1873. 
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sary to, and for the insured, their factors, servants, and assigns to sue, labor 
and travel in and about the defence, safeguard and recovery of the said vessel 
or any part thereof, without prejudice to the insurance made by said policy, 
and that the said company would contribute to the charges thereof, according 
to the rate and quantity of the sum insured by said policy.” 

The brig was driven ashore in a gale on the main reef near Key Chappell, and 
badly damaged, after which she returned to Balize, when it was found that she 
needed extensive repairs. In taking the brig back from the reef to Balize, un- 
loading her, taking care of her and her cargo, and ascertaining the nature and 
extent of the damage sustained, expenses were incurred, the proportion of 
which applicable to the brig, as specified in a general average statement, was 
$581.18. Temporary repairs were made at Balize amounting to $8,769.74, and 
after the return of the brig to New York, full repairs to the amount of $4,547. - 
21. 

The suing and laboring clause in the policy has reference to charges not covered 
by the insurance, and does not embrace losses caused by damages to the pro- 
perty insured. It has application in the present case only to the general 
average expenses that had been incurred. . 

The subsequent expenditures were made to repair damages covered by the risks 
insured against, and were clearly payable under the insuring clause, and con- 
sequently do not come within the terms or meaning of the agreement to ‘sue, 
labor and travel” for the benefit of the property insured. 

The insured could not, independently of the suing and laboring clause, recover 
for the excess of the cost of repairs, over and above the amount of the in- 
surance, on the ground that the underwriters were liable, upon the general 
principles of the contract of insurance, to pay for expenditures incurred to 
prevent or diminish the extent of the loss. 

The underwriters, by assenting to such action in regard to repairs at Balize, as the 
agents of the insured might see fit to take, did not bind themselves to pay any 
excess of expenses beyond the umount of the sum insured by them. 

The underwriters are liable, over and above the sum insured, for four fifths of 
$581.18, the vessel’s proportion of the general average expenses. 


The rights of the insured, under the suing and laboring clause, were not preju- 
diced by the non-existence of an abandonment. 


The repairs at Balize were not about the ‘‘ defense, safeguard or recovery ” of the 
vessel, but for her improvement. Expenses for the safeguard of a ship can- 
not properly be said to be those by which she is put in a condition of sea- 
worthiness. 


This was an appeal by the defendants from the judgment of the 
General Term ofthe Supreme Court, in the First Judicial District, en- 
tered on a verdict in favor of the plaintiffs after hearing exceptions 
ordered to be heard there in the first instance. 

The action was brought on a policy of insurance issued by the de- 
fendants to the plaintiffs, by which an insurance was effected against 
perils of the seas, to the amount of eight thousand dollars upon their 
brig E. F. Newton, afterwards called the Antonio Mathé, valued at 
$10,000 for one year, from the 11th day of July, 1864. 

She sailed from Balize, Honduras, on the 27th day of August, 
1864, with a cargo of logwood, mahogany, etc., bound for New 
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York. On the following day she was driven on shore in a gale on the 
main reef near Key Chappell. Two days thereafter, she drove over 
the reef, with loss of forefoot and leaking badly. She then returned 
to Balize, where the cargo was discharged. Surveys were subse- 
quently held, when it was found that her bottom had been considera- 
bly damaged, and that she required extensive repairs. 

Her cargo could not be brought on in her, and it was sent forward 
by other vessels. 

In taking the brig back, from the reef to Balize, unloading her 
there, taking care of her and her cargo there, and ascertaining the na- 
ture and extent of the damage sustained on the reef, and before it 
was concluded to send forward part of her cargo by another vessel, 
certain expenses were incurred specified in a general average state- 
ment, the proportion of which applicable to the said brig was five 
hundred and eighty-one dollars and eighteen cents. Temporary re- 
pairs were made at Balize at a cost, including the cost of exchange, 
of $8,769.74, and when she reached New York she was repaired in 
full, at an expense, after deducting one third new for old, of $4,547.- 
21. The circumstances under which these repairs were made are 
stated in the opinion of the chief commissioner. 

The preliminary proofs of loss and interest were served on the 20th 
day of May, 1865, and this action was commenced in the following 
July. The defendunts after its commencement paid the plaintiffs the 
sum of eight thousand dollars, the amount insured by them, with in- 
terest and costs accrued to that time, and claimed in their answer 
and on the trial that such payment discharged their liability. 

The plaintiffs claim on the trial eight tenths of the following sums, 
after deducting the $8,000.00 paid, viz.: 


Vessel’s portion of general average 
Temporary repairs 
Full repairs 


Making the aggregate sum of $13,898.13 


The balance claimed was $3,118.51, with interest thereon from 
June 20th, 1865, amounting to $163.72. At the close of the testimo- 
ny the defendants moved for a dismissal of the complaint on the 
ground that it appeared by the evidence that the liability of the de- 
fendants under the policy had been satisfied. The motion was de- 
nied, to which decision the defendants’ counsel excepted. The court 
then directed a verdict for the plaintiffs for the full amount claimed 
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by then, viz., the sum of $3,282.23. To this direction the counsel for 
the defendants excepted. 

The jury found a verdict for the amount directed, and the court or- 
dered the said exceptions to be heard in the first instance at General 
Term, and that judgment on the verdict be in the meantime sus- 
pended. 

The General Term ordered judgment in favor of the plaintiffs, and 
the defendants have appealed therefrom to the Court of Appeals. 


Josern H. Cuoate, for Appellants, 
James C. Carrer, for Respondents. 


Lort, Cu. OC. 


The plaintiffs received upwards of three thousand dollars beyond 
the amount insured by their policy of insurance, and the exceptions 
taken by the defendants at the trial present the question whether any 
portion of that excess was properly chargeable to and recoverable 
against them. They now concede their liability on account thereof to 
the amount of four fifths of $581.18, the vessel’s proportion of general 
average expenses shown to have been properly incurred, and admitted 
to be chargeable to them under what is called the “suing and labor- 
ing” clause in the policy. The plaintiffs claim that the same clause 
makes them liable for the residue of such excess, which was allowed 
for repairs to the vessel after she returned to Balize. It therefore be- 
comes material to refer to its terms. It provided that in case of any 
loss or misfortune it should be lawful and necessary to, and for the 
insured, their factors, servants and assigns, to sue, labor and travel in 
and about the defense, safeguard and recovery of the said vessel or 
any part thereof without prejudice to the insurance made by said poli- 
cy, and that the said company would contribute to the charges thereof 
according to the rate and quantity of the sum insured by said policy. 

That provision has reference to charges not covered by the insur- 
ance, and does not embrace losses caused by damages to the property 
insured. Its object was to secure. diligence in its preservation and 
protection, and thereby prevent a loss or reduce its amount, and to 
provide compensation for the labor done and expenses incurred in ac- 
complishing that end. It has application in the present case only to 
the general average expenses that had been ircurred. The subse- 
quent expenditures were made to repair damages covered by the 
risks insured against, and were clearly payable under the insuring 
clause. They consequently do not come within the terms or meaning 
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of the agreement “to sue, labor and travel” for the benefit of the 
property insured. The two provisions, as I have stated, relate to dif- 
ferent subjects, and the right to compensation and payment under 
one of them necessarily excludes a right to a claim or demand under 
the other. 

The views above expressed lead me to the conclusion that no por- 
tion of the cost of repairs above the sum insured was recoverable 
under the suing and laboring clause, and also show that the claim on 
behalf of the plaintiffs, that they could, independent of that clause, 
recover such excess of repairs on the ground that the underwriter 
was liable upon the general principles of the contract of insurance to 
pay for expenditures incurred to prevent or diminish the extent of 
loss is unfounded. No such expense was in fact incurred, or at least 
beyond that of a general average character, admitted by the defend- 
ants to be chargeable as before stated. It then remains to be con- 
sidered whether the recovery of such excess can be sustained on any 
other ground ; it is claimed by the plaintiffs that the defendants are 
bound by a special agreement to pay it, and that was the ground on 
which the General Term placed their decision in ordering judgment 
on the verdict. 

I cannot concur in that conclusion. When the vessel returned to 
Balize it was ascertained that she required extensive repairs, and the 
master thereupon wrote and sent a letter to the plaintiffs informing 
them of the nature and extent of the damage, the heavy expense that 
would be necessary to be ineurred in making such repairs, and the in- 
efficiency with which the work would be performed, and after making 
the suggestion, that she might, after making certain repairs, proceed 
to New York with safety for full repairs, he asks for their imstruc- 
tion. 

On the receipt of this letter by the plaintiffs, they took it to the de- 
fendants and consulted them as to what should be done, and it was 
determined that the vessel should be temporarily repaired at Balize, 
and sent to New York for permanent repairs: The defendants re- 
quested the plaintiffs to write to the master and instruct him in the 
premises. They thereupon wrote him a letter on the fourth day of 
November, 1864, which, so far as it is material to ascertain the in- 
structions given, contains the following directions : 


“We have consulted with the underwriters, and they leave the 
matter in our own hands. We therefore request you to consult with 
vur friend, Anto. Mathé, in all matters concerning the brig. We wish 
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to put only such repairs as will be considered perfectly safe to bring 
the brig to this port. * * * In a word, whatever you and Mr. 
Mathé decide about the brig is approved beforehand.” 


This letter before being forwarded was exhibited to the defendants, 
and they wrote at the foot thereof as follows : 


“ Office Sun Mutual Ins. Co., November 4, 1864. 
“We, as the underwriters on the hull of brig Anto. Mathé, concur 


in the above. 
“FE. R. Anruony, Vice-President.” 


This is a mere assent to such action as the assured might deem it 
advisable to take in reference to the matter. At that time the ex- 
pense of the necessary temporary repairs at Balize had been esti- 
mated by a master shipwright at $1,500.00, and it was the opinion of 
another that $2,500.00 would be nearer the amount, and the general 
tenor of the master’s letter indicates his opinion that they would not 
much, if at all, exceed that sum, and that it would be for the interest 
of all parties to have those. made, and postpone the making of full 
repairs till the arrival of the vessel at New York ; but he does not 
suggest that it could not be fully repaired at Balize, or that the dam- 
age was so great as to justify an abandonment. Under such circum- 
stances the plaintiffs, as owners, and the underwriters had mutual 
rights and interests to be protected, and it was very proper, if not in 
fact necessary, that the latter should be consulted in reference to the 
repairs to be made, and particularly whether the entire or only a par- 
tial expenditure therefor should be made at Balize. There was no- 
thing said by the plaintiffs to the underwriters givi#g color to tho 
idea or suggestion that the latter were to assume the responsibility 
of the entire cost, or that they were to be held liable beyond the 
amount of the sum insured by them; and they, in expressing their 
concurrence in the instructions given by the plaintiffs to the master 
declared to be given as “ underwriters,” clearly intending to limit o1 
qualify their assent by the nature of their liability as such “ under 
writers,” and to that extent only, and not to change their relation to 
the vessel or owners. 

Nothing was said by them to warrant the inference that they made 
or intended to make the master their agent in procuring the repairs 
to be made. 

Their liability under the terms of their policy to contribute to the 
loss to the extent of the amount of their subscription or sum insured 
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by them, made it their interest to have the repairs made on as rea- 
sonable terms as possible, and it was important to the plaintiffs, who 
had to bear the residue of such loss, not only that the expenses in- 
curred therefor should be reasonable, but that there should be no 
question made after they had been incurred in reference to the amount 
thereof. It was therefore well and provident that there should be a 
consultation and an agreement on the subject before any expenditures 
were made. 

It may also be added that although it is said in the statement of 
facts read on the trial, and which had been previously agreed upon 
as correct by the counsel of both parties, that the repairs which, on 
the survey of the vessel, were found to be necessary, “ could not be 
done where she lay at Balize.” It is evident from the letter of the 
master that such was not his understanding nor the result of his in- 
formation at the time he wrote it : but that his advice or opinion in 
regard to the propriety of only making temporary repairs there, was 
based on the extravagant charges that would be made, and that the 
work would not be as well or efficiently performed as at New York ; 
and it may have been doubted whether in that case they would have 
been justified in making temporary or partial repairs only at that port ; 
and the consultation by them with the defendants in reference there- 
to, and their concurrence in the directions that might be given to 
them to the master, may have been deemed necessary. Such action 
was prudent, and in the exercise of a proper precaution against sub- 
sequent difficulties ; but it did not change or in any way affect the 
relative rights or liabilities of the parties. 

It follows that the defendants cannot be charged or held liable on 
the ground that they had entered into a special agreement to pay 
those expenditures, and the court below erred in holding that such 
a liability existed. 

There must therefore be a reversal of the judgment appealed from, 
unless the plaintiffs consent within twenty days after notice of filing 
the remittitur in the Supreme Court to the reduction of their verdict, 
and judgment to four fifths of $581.18, the vessel’s proportion of the 
general average expenses, with interest thereon from 20th June, 
1865. 

If such consent is given, then the judgment is affirmed for that 
sum with such interest thereon. If such consent is not given, then 
the judgment must be reversed, and a new trial ordered. No costs 
in either case were given to either party on the appeal to this court. 
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Hont, C. 


The defendants have paid the sum of eight thousand dollars, the 
amount specified in the policy, and deny their further liability. The 
question is, whether by virtue of the policy simply, or in consequence 
of the clause authorizing the insured to sue and labor, or in conse- 
quence of the correspondence which occurred, the defendants are 
liable beyond the amount underwritten by them upon the brig. 

The clause referred to made it “lawful and necessary for the as- 
sured, their factors, servants and assigns, to sue, labor and travel in 
and about the defense, safeguard, and recovery of the said vessel or 
any part thereof, without prejudice to the insurance made by said 
policy ; and that the said company would contribute to the charges 
thereof, according to the rate and quantity of the sum insured by the 
said policy.” 

The object of this clause is said by Arnould to be to permit the as- 
sured to take every measure for the recovery of the property, without 
waiving his right of abandonment, and to bind the underwriters to 
contribute to reimburse the expenses incurred. Although the lan- 
guage of the clause is permissive only, it is well settled that it is the 
clear duty of the assured to labor for the recovery and restitution of 
the property. Arnould on Ins., § 29. 

The objection is made in the outset, that the policy is an instru- 
ment of indemnity to a certain amount, and that no liability for a 
single loss can exceed that amount, and such further expenses as may 
fall under the suing and laboring clause. Although it is generally 
true that the liability of the underwriter is limited to the amount of 
his subscription, there are many instances given in the books where 
a greater liability is incurred. In Livie vs. Janson, Lord Ellenbor- 
ough said : “There may be cases in which, though a prior damage 
be followed by a total loss, the assured may have rights or claims in 
respect of the prior loss which may not be extinguished by the sub- 
sequent total loss. Actual disbursements for repairs, in fact made 
in consequence of injuries by perils of the seas, prior to the happen- 
ing of the total loss, are of this description.” 12 East, R. 655. 

Phillips says: “In England and the United States the under- 
writers are unquestionably liable for a subsequent total loss, in addi- 
tion to the expense of previous repairs, which have been previously 
paid for by the assured, in distinction from those made by means of 
funds raised on bottomry. That is, the insurer is liable for the ex- 
pense of the repairs, and is also liable for subsequent damage to the 
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repaired parts of the ship.” 2 Phil. on Ins., § 1,267. These authori- 
ties do not conflict with the appellants’ position, as in the cases put 
there are successive losses, while the appellant’s proposition is limited 
to the case of a single loss. In respect to the item of $581.18, gen- 
eral average, in getting off the vessel and running her to the Balize, 
the authorities are clear that it is a proper charge upon the under- 
writers in addition to their subscription, although there was but a 
single loss. The expenses of salvors and lighters must be paid at all 
events, and this whether anything is saved or not, and although they 
may swell the loss to an amount greater than the sum insured. 

In Jumel vs. The Marine Ins. Co., 7 J. R., 412, it was held that the 
insured were entitled to recover, as for a total loss, and also for.all the 
subsequent expenses in endeavoring to save the property. See, also, 
McBride vs. the same, ib. 431, and Watson vs. the same, ib., p. 57. 

Taking the policy with the laboring clause included, and it is not 
denied by either party that certain sums beyond the amount under- 
written may be recovered. The contention is as to the extent of such 
recovery. Can an expenditure intended for temporary repairs, in- 
creased by the difference of exchange and the high price of labor, as 
it is stated in the briefs, to the sum of $8,769.76, while the perma- 
nent repairs, after the vessel reached New York, were made at an ex- 
pense of $4,547.21, be recovered against the underwriters? I sup- 
pose the amount of the expense cannot determine the question. It 
is perhaps not an element in the case, but I state the fact as it exists 
in the present case. If a recovery can be had against the under- 
writers, the rule governing the amount is declared to be “ according 
to the rate and quantity of the sum insured by said policy.” The 
vessel being valued at $10,000.00, and the sum insured being $8,000.00, 
the rate and quantity of the sum insured is eight tenths. This pro- 
portion, therefore, of the expenses of the temporary repairs, if any, 
would fall upon the underwriters. 

By the clause quoted there are three purposes for which the assured 
is authorized and required to sue, labor and travel, viz. 1, the defense ; 
2, the safeguard, and 3, the recovery of the vessel. In the cases against 
the Marine Insurance Company above cited from Johnson’s Reports, 
the vessels had been seized by hostile powers, and condemned as 
prizes. The expenses for which the underwriters were held liable 
were those incurred in endeavoring to defend the right of the owners 
in the courts oflaw. They were expenses incurred in the safeguard or 
in the recovery of the vessel. Either term would cover them. In 
Kidstone vs. The Empire Mar. Ins. Co., Law Rep., 1 Com. Pleas, 
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p. 535, the plaintiff had effected a policy on the charter freight of gu- 
ano from the Chincha Islands to Great Britain. The vessel encoun- 
tered a storm and put into Rio so damaged by the perils of the seas 
as not to be worth repairing, and was sold. The guano was landed 
and stored at Rio, and the master procured another vessel to carry it 
to Bristol at an agreed freight of £2,400, which the plaintiffs paid 
and received the freight from the consignee. An expense of £100 
was also incurred at Rio in landing, storing and reloading the guano. 
It was held that the plaintiffs were entitled to recover under the suing 
and laboring clause, the expenses so incurred, and the freight of 
£2,400, notwithstanding there had been no abandonment. Two 
principal considerations controlled the decision of 'this case. First, 
the freight insured would have been totally lost unless the expenses 
had been incurred. It was not due until and upon the delivery of the 
cargo in Great Britain ; stopping at Rio, no part of it was due pro 
rata itineris. When the loss occurred the master was authorized to 
procure another vessel and forward the cargo, and when thus for- 
warded, he would be entitled to the freight. While the cargo re- 
mained in Rio, the subject of the insurance was entirely lost. The ad- 
ditional expense was incurred in the safeguard and recovery of the sub- 
ject insured, and hence it was held to be within the clause we are con- 
sidering. It may be observed in passing that the amount insured 
upon the charter freight was £2,000, while the sum thus expended in 
the safeguard and recovery: of the freight was over £2,500. The se- 
cond important decision in the case was, that it was not necessary 
that an abandonment should have taken place, by which the property 
would become substantially that of the underwriter. The learned 
judge says, “'The meaning is obvious that if an occasion should occur 
in which, by reason of a peril insured against, unusual labor and ex- 
pense are rendered necessary to prevent a loss for which the under- 
writer would be answerable, and such labor and expense is incurred 
accordingly, the underwriters will contribute, not as a part of the sum 
insured in case of loss or damage, because it may be that a loss or 
damage for which they would be liable is averted by the labor be- 
stowed, but as a contribution on their part as persons who have avoid- 
ed detriment by the result in proportion to about what they would 
have had to pay if such detriment had come to a head for want of 
timely care * ** In this case there is no abandonment, and may be no 
prospect of one ; and yet it is the duty of the master to use all rea- 
sonable means to preserve the goods, and obviously for the interest of 
the underwriters to encourage him in the performance of that duty 
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py contributing to the expenses incurred.” P. 543. This case was 
affirmed upon appeal to the Exchequer Chamber upon substantially 
the same grounds on which it was placed in the Com. Pleas. 2 Law 
Rep., Com. Pleas, 357. This case is a clear authority that the plain- 
tiffs’ rights in the case before us are not prejudiced by the non-exist- 
ence of an abandonment. On the other branch of the case the au- 
thority is not so strong. The vessel was in port at Balize. The gen- 
eral average expenses of $581.00 had been incurred, for which the de- 
fendants are responsible. There she was, and such as she was, her 
owners had her and could use her in their discretion. It was not like 
the case of the frigate which required an expenditure to give it an ac- 
tual existence. The vessel was present in port physically. How 
much she was worth there before the repairs, or how much she was 
worth there after the repairs, does not appear, nor does it appear 
whether she was worth more or less there than in New York. But 
she was there, and had some value. 

I do not see how it can be said that the repairs at Balize were 
about the “ defense, safeguard or recovery” of the vessel. She need- 
ed no defense or safeguard. She was quietly in the port of a friendly 
nation. She was safe from storms or perils, nor was any expense 
needed or incurred for her recovery. She was in the master’s 
hands, and no one proposed to interfere with her. Although she 
could not have been safe at sea, she was safe in port. Expenses for 
the safeguard of a ship cannot properly be said to Le those by which 
she is put in a condition of sea-worthiness. The two ideas are es- 
sentially different. The sum of $8,769.00 spent at Balize was for 
the improvement of the vessel rather than for her safeguard, defense 
or recovery. 

Phillips lays down the general rule that “ An aggregate of losses ex- 
ceeding the amount of the insurable interest of the subject in the 
policy is most frequent in cases of general average and total loss.” 
Phil., § 1,268. For this he cites the cases in Johnson which I have 
above referred to, and the present case when decided in the court be- 
low. 

The Great Indian Peninsula Railway Co. vs. Sanders, is frequently 
referred to, 1 Best & Smith, (101 Eng. C. L. Rep., 41,) Aff'd, 2 B. & 
S., 110 E. C. L. R., 266. In that case the policy was with the war- 
ranty “free from particular average unless the ship be stranded, sunk 
or burnt,” and it was upon the effect of this warranty that the chief 
discussion arose. The plaintiff procured an insurance upon 1,995 
bars of railway iron to Bombay by a policy with this condition un- 
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derwritten. It was held that this was a stipulation against total loss 
and general average only. The ship experienced such heavy gales 
that she was obliged to put into Plymouth, and was unable to pro- 
ceed. The plaintiff shipped his rails by another vessel at an ad- 
vanced price, and this he sought to recover from the defendants. 
The ship was neither stranded, sunk or burnt, and it was held that he 
could not recover, although there was constructively a total loss of the 
ship. The court says in closing, “ It was however further argued by 
Mr. James that the plaintiffs were entitled to recover under the 
clause which authorized the insured to sue and labor for the preser- 
vation of the subject matter of the insurance. It is not necessary 
to decide whether an underwriter on a policy against total loss only is 
under this clause liable for expenses incurred by the assured for the 
purpose of rescuing the subject matter of an insurance from a state 
of peril, which might have resulted in a total loss, but did not. There 
are reasons for and against this stated by Mr. Phillips in his treatise 
on Insurance, (§ 1,777,) and the question seems never to have been 
actually decided. But in the present case it does not arise. The 
expenses here are incurred in forwarding the subject matter of insur- 
ance to its destination, at a time when the iron was not in any 
peril of a total loss, either actual or constructive.” 

The authority of this case is against the plaintiff as far as it is au- 
thority. But it is so different in its facts that it can scarcely be called 
an authority. 

Upon an examination of all the cases to which attention has been 
called, I have not been able to find any that would authorize this re- 
covery. Nor do I think it comes within the spirit of the contract. 
Had full repairs been made at Balize, the defendants would have 
been liable for them only to the amount of their insurance. The re- 
pairs were made for the improvement of the vessel, and these, it has 
been held, are not within the suing and laboring clause. The ex- 
penses were not incurred for the defense, safeguard, and recovery of 
the property. There was no impending disaster against which they 
found a protection. In my opinion, neither upon this clause, nor 
upon the general terms of the policy, can the claim of the plaintiffs 
be sustained. 

The question remains whether the defendants altered their posi- 
tion by what took place on the fourth of November, 1864. About 
the 30th of August, the vessel had been got off from the rocks and 
taken into Balize. It was found upon examination that she required 
extensive repairs. Such repairs could not well be done where she 
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lay at Balize. On the 7th of October, the master wrote to the plain- 
tiffs that the vessel could get to some other southern port with very 
slight repairs ; that the southern ports were closed, except Havana, 
which was too expensive, and that the work on the vessel was stopped. 
He gave an estimate of one mechanic for the repairs at $1,500.00, 
and another at $2,500.00, stating some particulars of the damage and 
his own idea of what repairs would be necessary to carry her to New 
York. On the receipt of this letter it was taken to the defendants, a 
consultation was held, and “it was determined that the vessel should 
be temporarily repaired at Balize, and sent to New York for perma- 
nent repairs.” The plaintiffs thereupon wrote to the master on the 
4th of November, to the effect that the underwriters had left the 
matter in their hands, and they requested him to consult with their 
friend Antonio Mathé. “We wish you to put only such repairs as 
will be considered perfectly safe to bring the brig to this port. * * 
In a word, whatever you and Mr. Mathé decide about the brig is ap- 
proved beforehand.” Upon the letter the defendants wrote as fol- 
lows: “We, as underwriters on the hull of brig Antonio Mathé, 
concur in the above. E. R. Anthony, Vice-President.” 

By this agreement did the parties to it understand that the defend- 
ants consented to a contingent increase of their liabilities, that they 
consented to assume responsibilities not then resting upon them, or 
was it a waiver of objections that might be made as to the time, 
place, or circumstances. in which their liability, as it then existed, 
might be reduced to form and shape? Both parties are assumed to 
have known the general principles governing the defendants’ liability. 
Such was no doubt the case in fact. Those principles are as follows : 
1. That the underwriter was liable for his proportion of the general 
average expenses in getting the vessel off from the rocks into Balize. 
2. That-if she proved to be damaged to more than half her value the 
owners might abandon, and the liability for $8,000.00 would at once 
attach. 3. That if damaged to less than that extent, and repairs 
were put upon her where she lay, the underwriters would be liable 
for eight tenths of such repairs, provided it came within the limit of 
$8,000.00. This was the precise condition, and these were the pre- 
cise obligations of the parties. With these views in their minds, the 
plaintiffs authorize the master to make such repairs as will bring the 
brig in safety to New York. The master was in perplexity ; should 
he have the vessel repaired at Balize ? should he take her to Havana? 
If the expenses were enormously large at Balize, and they were there 
incurred, would the underwriter be responsible? should he risk a trip 
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to New York on slight repairs? what would be for the interest of the 
owners? To relieve him the plaintiffs direct him to make the repairs 
at Balize, and the defendants concur in the direction. They author- 
ize him, in conjunction with M. Mathé, to act as his judgment shall 
determine. 

Under this authority the master might have abandoned, if the facts 
were such as to justify it. He chose to make repairs. I cannot 
think that in adopting either course the legal relations of the parties 
were or would be altered thereby. The plaintiffs were still the party 
assured ; the defendants were still the underwriters. The obligations 
connected with their relation remained as before. The details of the 
evidence by which to fix the liability were in some’ respects altered. 
The defendants would not be at liberty to say that repairs should not 
have been made in a port so expensive, or to so great an extent they 
could not challenge items. They could not insist that there should 
or should not have been an abandonment. They had authorized the 
master and M. Mathé to decide those questions, and must submit to 
their judgment. But they did not authorize any alteration of their 
relations with the plaintiffs, nor do they give the slightest intimation 
that they were willing to assume any new obligations. It was a 
liberal, courteous waiver of all technical objections that might arise, 
which it is unreasonable to attempt to wrest to their injury. It was 
as if they had said: “ We are liable for eight tenths of the repairs, 
not exceeding $8,000.00. We are liable to that amount if there is a 
total loss. You have an agent and a friend on the spot who are sen- 
sible men. We are content that they should decide what had better 
be done, and we will pay according to our liability on these prin- 
ciples.” This is the essence of the authority, and I can find in it no 
warrant for the judgment rendered. 

Upon the whole case, I think judgment must be reversed and a 
new trial ordered. 
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SUPREME COURT OF MINNESOTA. 


Appeal from District Court of Hennepin County. 


DUNBAR PRICE ann LIZZIE D. PRICE, sy ruer 
Guarpian ad litem, ELON DUNBAR, Respondents. 


vs. 
PHCENIX MUTUAL LIFE INS. CO., <Appellant.* 


This is an action upon a life insurance policy upon the life of Richard Price. By 
the terms of the policy defendant promises to pay the sum assured to Anna D. 
Price, the wife of said Richard, upon whose application and for whose benefit 
in the first instance the policy was issued. The policy further provides as fol- 
lows: ‘In case of the death of the said Anna D. Price before the decease of 
the said Richard Price, the amount of the said insurance shall be payable to 
their children, for their use, or to their guardian, if under age, within ninety 
days after due notice and proof of the death of said assured.” Anna D. Price 
having died before her said husband, 


Held, that this action is well brought by the guardian ad litem of the children, be: 
ing under age, and that it was not necessary to bring the same in the name of a 
general guardian. 

The consideration for the policy is therein expressed to be the representations 
made to defendant in the application for the policy, and the premium paid and 
to be paid. The policy contains the following provision: ‘‘ Prov.ded always, 
and it is hereby declared to be the true intent and meaning of this policy, and 
the same is accepted by the assured upon these express conditions, that * * * * if 
any of the declarations or statements made in the application for this policy, 
upon the faith of which this policy is issued, shall be found in any respect un- 
true, then, and in every such case, the policy shall be null and void.” ‘The ap- 
plication, which was made by Richard Price as agent for said Anna, consists 
of certain questions addressed to said Richard Price, and his answers thereto, 
and contains a stipulation following such questions and answers, and in these 
words, viz.: ‘‘It is hereby declared, that the above are fair and true answers 
to the foregoing questions, and it is acknowledged and agreed by the under- 
signed, that this application shall form the basis of the contract for insurance, 
and that any untrue or fraudulent answers, any suppression of facts, or neglect 
to pay the premium on or before the day it becomes due, shall and will ren- 
der the p....cy null and void, and forfeit all payments made thereon.” 


Held, that the answers to the questions in the application are representations, and 
not warranties, and that, therefore, their untruth (if they are untrue) is mat- 


* Decision rendered 1871. To appear in 16 Minn. Syllabus by Wm. A. 
Spencer, Esq., Stale Reporter of Minnesota. 
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ter of defense to be pleaded and proved by defendant. Held, further, that such 
representations are by the terms of the policy mae conclusively material, and 
that, therefore, their materiality cannot be questioned. 

Both parties in this case having offered or introduced all the testimony desired 
by either, and the case having been rested on both sides without any motion to 
dismiss, the court was requested by defendant to give to the jury the following 
instruction, among others, viz.: ‘‘ That the plaintiffs are not entitled to recover 
in this action, but the verdict must be for the defendant.” 

Held, that the court might well decline to pass upon. the evidence at this stage of 
the proceedings, and that its refusal to give the instruction under such circum- 
stances would not be error. 

The evidence in the case, in part, examined with reference to the point made by 
defendant that it does not justify the verdict. 

The expression, ‘‘ family physician of the party,” as used in one of the interro- 
gatories found in the application, defined to mean in this case, ‘‘the physician 
who usually attends and is consulted by the members of a family in the capa- 
city of physician.” 


Appeal by defendant from an order of the District Court for Hen- 
nepin County denying a motion for a new trial. The case is fully 
stated in the opinion. 


Biartow & Crarx, for Appellant. 
Cornett & Brapuey, for Respondents. 


Buzsy, J. 


This is an action upon a life insurance policy upon the life of Rich- 
ard Price. 

By the terms of the policy the defendant promises to pay the sum 
assured to Anna D.:-Price, the wife of said Richard, upon whose ap- 
plication and for whose benefit in the first instance the policy was 
issued. 

The policy further provides as follows: “In case of the death of 
said Anna D. Price before the decease of the said Richard Price, the 
amount of the said insurance shall be payable to their children, for 
their use, or to their guardian, if under age, within ninety days after 
due notice and proof of the death of said assured as aforesaid.” 


[Concluded in April Number.) 





MisceLLANeous DEPARTMENT. 


. CASES REPORTED. 


The present number of the Journat contains a full report of the 
decisions in seven insurance cases, besides that of Hillyard et al. vs. 
The Mutual Benefit Ins. Co., which is concluded from last number. 

The case of The Franklin Life Ins. Co. vs. Hazzard, decided in the 
Supreme Court of Indiana, arose upon a life policy, which was sold 
and assigned to the plaintiff by the assured. The assignee had no 
msurable interest in the life of the assured, but simply bought the 
policy and paid the premium as a speculation. The court adopt the 
doctrine of Massachusetts Supreme Court and reject that of New 
York, and hold that no one should hold a policy upon the life of an- 
other, in whose life he had no insurable interest at the time he ac- 
quired the policy, whether the policy be issued to him directly from 
the insured, or whether he acquired it by purchase and assignment 
from another. The judgment of the court below, in favor of the 
plaintiff and against the company, was reversed. 

Jones vs. The Fireman’s Fund Ins. Co., was a suit upon a careless 
and contradictory policy, in which the court was compelled to inter- 
pret the meaning of the contract more by circumstances than the 
exact language of the instrument. The insurance was upon a stock 
of fireworks, ordnance stores, and other merchandise, hazardous and 
extra hazardous. It was claimed on trial that the insured had in his 
store at the time of the fire a kind of fireworks called signal lights, 
and that the keeping of these articles was contrary to the provisions 
of the policy in relation to specially hazardous articles enumerated in 
a classification of risks annexed to the policy, and to such articles as 
were subject to legal restrictions, and that the policy was rendered 
void by the keeping of the signal lights. The court held that the in- 
surance did not cover such fireworks ; that he had no right to keep 
them, and that the defendant was entitled to have the question as to 
whether the risk was increased by keeping them submitted to the 





226 Miscellaneous Department. [March 


jury. The decision was rendered in the Commission of Appeals of 
New York. 

The United Life, Fire, and Marine Ins. Co. vs. Foote et al., was a 
suit upon a policy insuring the plaintiff against loss or damage by 
fire, upon property in a building used as a liquor store. The policy 
provided that the company should not be liable for any loss or dam- 
age occasioned by, or resulting from, any explosion. The insured 
also carried on the business of rectifying whisky in the building, for 
which the privilege was granted in the policy. In the process of 
rectifying, the raw spirits or liquor was converted into vapor in the 
stills, by means of steam pipes passing through them. One of these 
stills was accidentally left open ; the vapor escaped, mixing with the 
atmosphere and filling the room, and an explosion was caused by 
the mixture coming in contact with the burning gas jet, and fire was 
communicated to the building, by which the insured property was 
destroyed. The court held that the explosion occasioned the fire 
which destroyed the property, and that the loss resulted from an ex- 
plosion within the true intent and meaning of the policy. The judg- 
ment of the court below, in favor of the plaintiff and against the 
company, was reversed. The decision was rendered in the Supreme 
Court of Ohio. 

The case of The Great Western Ins. Co. vs. Thwing, decided in the 
United States Supreme Court, on error from the United States Cir- 
cuit Court for the District of Massachusetts, arose upon a marine 
policy, containing a warranty not to load the ship more than her 
registered tonnage. On the voyage, 238 tons of cannel coal were 
used for dunnage of the ship ; for this a bill of lading was signed ; it 
was placed upon the freight list, and freight was collected. Consider- 
ing the coal as cargo, there was an excess of 23 fons over the regis- 
tered tonnage of the ship. The court, dissenting from the decision 
of the Supreme Court of Massachusetts, in a case between the same 
parties and under the same policy, 103 Mass., 401, held that although 
articles used simply as dunnage are not to be regarded as loading ; 
articles for which freight is paid are merchandise, and that merchan- 
dise, when used as dunnage, is to be regarded as cargo and a part of 
the ship’s lading. The court reversed the judgment of the Circuit 
Court, which was in favor of the plaintiff and against the company.. 

In Van Valkenberg vs. The Lenox Fire Ins. Co., the Commission of 
Appeals of New York held that, under a provision in the policy that 
the insurance might be “at any time terminated at the option of the 
company on giving notice to that effect,” and refunding a ratable 
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proportion of the premium ; the company was required to give notice 
that the insurance was then and there, and by the notice, terminated, 
and not that it would be terminated at some future time ; and that 
for the purpose of paying the return premium, in order to terminate 
the insurance, the company was bound to seek the insured and ten- 
der him the amount, and that the company must be certain that a 
sufficient amount was paid. The company gave notice in November 
that it would cancel the policy, but would allow the insured till the 
6th of December to secure other insurance. On that day the policy 
was canceled on the books of the company. On the 30th of Decem- 
ber the company paid over the return premium and took a cancella- 
tion receipt from the agent of the insured. The property insured 
.was destroyed on the 25th of the same month, which fact was un- 
known to both the company and the agent of the insured at the time 
the return premium was paid and the receipt given. The court de- 
cided that the company was liable under the policy for the loss, 
affirming the judgment of the court below. 

The case of Alexandre et al. vs. The Sun Mutual Ins. Co., arose 
upon a marine policy. The question arose upon the construction of 
the suing and laboring clause in the policy, and the effect of the as- 
sent of the underwriter in regard to the making of repairs upon the 
brig. The court held that the company was liable, under the clause 
of the policy, for a ratable proportion of general average expenses, in 
the care and getting of the vessel into port after the damages were sus- 
tained, and that over and above the sum of insurance mentioned in 
the policy ; but that the company was only liable for temporary and 
final repairs to the extent of the sum mentioned, and that expenses 
for the safeguard of a ship cannot properly be said to be those by 
which she is put in a condition of seaworthiness. The decision was 
rendered in the Commission of Appeals of New York. 

The case of Price et al. vs. The Phoenix Mutual Life Ins. Co., was 
decided in the Supreme Court of Minnesota. The assured answered 
in reply to questions in the application, that his health was good ; 
that he was not addicted to the habitual use of spirituous liquors ; 
that he had never had rheumatism ; that during the last seven years 
he had not had any severe sickness or disease, and that he had no 
family physician. The company refused to pay the amount of the in- 
surance on the ground that these answers were untrue. Judge 
Berry, delivering the opinion of the court, draws the distinction be- 
tween representations and warranties, and held that, in this case, the 
statements or answers were not warranties but representations, but 
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that as representations they were material. There was evidence that 
the assured, prior to the application, had had sub-acute rheumatism, 
and on trial a physician was asked whether sub-acute rheumatism 
had any effect to shorten life, and he was permitted to answer, against 
the defendant's objection. The court held that it was error to re- 
ceive the question, as the jury might have found their verdict for the 
plaintiffs on the ground, if they found that sub-acute rheumatism was 
rheumatism in the meaning of the question, that they had a right to 
inquire whether the representation made in regard to it was material. 
The court held, also, that the person who usually attended and was 
consulted by the wife and children of the assured as a physician, 
would be his family physician in the meaning of the question in the 
application, although he did not actually attend on, and was not con- 
sulted as a physician by the assured himself. On this point Judge 
McMillan gives a dissenting opinion. A new trial was awarded. The 
verdict in the court below was for the plaintiffs and against the com- 
pany. A part only of the opinion in this case is given in this num- 
ber. The remainder will appear next month. 


[From the N. Y. Mercantile Journal.] 
THE BOSTON FIRE. 


The special report of the Insurance Commissioner of Massachu- 
setts, recently submitted to the Legisiature of that State, gives a very 
complete summary of the losses of the various companies under his 
supervision, by the great Boston fire. The following details, which 
we give from the report, although they may not seem ‘pleasant reading 
for the chief sufferers, afford, nevertheless, encouragement, as proving 
how eminently sound our system of insurance must be, when the 
companies as a class can so nobly sustain sach a shock as that of the 
Boston calamity: Of the New York companies, the heaviest losers 
were the Aitna, $88,126 ; Citizens’, $260,000 ; City, $110,980 ; Com- 
merce, $144,000 ; Arctic, $90,000 ; Columbia, $95,000 ; Continental, 
$490,000 ; Home, $800,000 ; Corn Exchange, $134,942 : Germania, 
$450,000 ; German American, $109,000 ; Guardian, $75,000; Han- 
over, $250,000 ; Hoffman, $100,000; Hope, $64,920; Humboldt, 
$150,000 ; International, $400,000; Lamar, $90,000; Lorillard, 
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$129,000 ; Market, $176,000 ; Merchants’, $124,200 ; National, $125,- 
300 ; Niagara, $325,000 ; New York and Yonkers, $103,000 ; Phenix, 
$450,000 ; Republic, $200,000 ; Standard, $298,480 ; Star, $129,702 ; 
Tradesmen’s, $237,150 ; Washington, $250,000 ; Westchester, $100,- 
000 ; Williamsburg City, $184,700. Of all this list, only four com- 
panies have been forced into insolvency, although there is still a ques- 
tion as to the ability of one or two others to pull through success- 
fully. Almost all the companies whose capital has been impaired 
have made assessments, and their stockholders have promptly re- 
sponded. The heaviest losses, as a matter of course, fall upon the 
local stock companies of Boston. Among these, the Boston lost 
$1,320,000 ; Boylston, $1,800,000 ; Eliot, $1,700,000; Firemen’s, 
$2,800,000 ; Franklin, $2,000,000 ; Manufacturers’, $1,700,000 ; Mer- 
chants’, $2,844,354 ; the Neptune, $2,200,000; Shoe and Leather 
Dealers’, $1,900,000 ; Washington, $1,050,000 ; the North American, 
$864,233 ; the Howard, $835,000 ; the City, $800,000. In nearly 
every instance the losses incurred by these companies are two or 
three times as much as their assets. Some twenty-two Boston com- 
panies, whose shares the day before the fire would have brought an 
average premium of 50 per cent., are now in the hands of receiv- 
ers. Among the largest losers of the companies of other States, are 
the Adina, $1,623,000 ; the Hartford, $470,000 ; Phoenix, $390,000 ; 
(all of Hartford ;) Eastern, $180,000 ; National, $162,500 ; Union, 
$140,000 (all of Bangor, Me.); Atlantic, $136,550 ; Equitable, $300,- 
000 ; Merchants’, $210,000: Narragansett, $300,000 (all of Provi- 
dence, R. L); the American, $400,000 ; the Delaware Mutual, $375,- 
000 ; Franklin, $400,000 ; North America, $900,000 ; State of Penn- 
sylvania, $109,000 ; Pennsylvania, $380,000 (all of Philadelphia); 
Sun, of Cleveland, $85,000; Triumph, of Cincinnati, $125,000. Of 
these only one, the National, of Bangor, Me., was rendered insolvent. 
The British companies lose as follows: The Imperial, $741,888 ; 
Lancashire, $150,000 ; Commercial Union, $300,000; Liverpool and 
London and Globe, $1,400,000; London Assurance, $117,417; the 
Queen, $460,153 ; North British and Mercantile, $550,000 ; the Royal, 
$1,100,000. The whole number of Insurance Companies whose con- 
dition is reported upon by the Commissioner is 187, and of these all 
but 40 suffered by the fire, in amounts varying from $500 to $2,844,- 
354. The report estimates the aggregate losses of all the insurance 
companies, after the deduction of salvages, at nearly fifty-six and a 
half millions of dollars. This, of course, represents only the losses 
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of the insurance companies ; the aggregate of the entire losses being 
estimated at from eighty to ninety million. 


DR. STEVENSON MACADAM ON FLOUR MILL FIRE- 
EXPLOSI)NS. 


In the February number we gave a summary of Dr. Steven- 
son Macadam’s interesting lecture before the Royal Scottish So- 
ciety of Arts, on Flour Mil] Explosions. We now insert a more 
complete report from another source. The Doctor, in the out- 
set of his paper, referred to the disastrous explosion in the Trades- 
ton Flour Mills, Glasgow, and stated that the searching inquiry 
in which he took an active part proved two points—lIst, that there 
was nothing unusual being carried on in these mills which would ren- 
der the operations more likely to lead to a fire explosion than in other 
mills elsewhere, and 2nd, that fire explosions of an exactly similar na- 
ture, though differing in degree, had taken place in other mills in this 
country and on the continent, though the public and even scientific 
men were unaware of such. Under the present arrangemenis of flour 
mills there is absolutely nothing to hinder another disastrous catastro- 
phe happening any day. The conditions required to bring about a 
flour explosion are somewhat similar to those which cause a gas explo- 
sion. Ordinary gas is combustible and not explosive when unmixed 
with air, and it only becomes explosive when mixed with sufficient air 
to burn it. Flour agrees with coal gas in being simply combustible 
when unmixed with air, and equally agrees with coal gas in being ex- 
plosive when mingled with air, but the fine, impalpable dust must be 
diffused through the air in definite proportions in order to constitute 
an explosion when a white heat, such as a flame or spark, is brought 
near. Too little or too much of either of the components (flour and 
air) of the explosive mixture must lead to the lessening of the explo- 
sive force and to the more gradual combustion of the flour dust. In 
order to bring about the explosion it is necessary also that the flour- 
air mixture be more or less confined within a given space. The more 
common way of the production of the spark or flame which fires the 
flour-air explosive mixture, is the feed going off the stones doing 
work, when the stones set down on each other, and as they are of a 
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flinty or other hard silicious rock, and are revolving at from 100 to 
160 revolutions in a minute, they quickly strike fire and become very 
hot. The feed may go off from want of grain in the hopper, or from 
any obstruction in the feed pipe. A’ spider’s web actually stopped 
the feed in one case, and led to a violent explosion in an English flour 
mill. Even when the feed is kept on, a nail finding its way into the 
hopper and down between the stones, instantly strikes fire, and the 
minute particles of molten combustible iron fire the flour-air mixture, 
and cause an explosion, as occurred in a Scotch flour mill. Probably 
the greatest danger is where the feed is suspended for a short time, 
the stones settle down and strike fire, and when the feeds come in 
again much inflammable flour dust will be instantly produced and 
fired, and the exhaust will suck in the flame through the roans or con- 
duits leading to the exhaust fan-box. In some cases the explosion 
goes on further, and may simply blow open the fan-box. If the flame 
pass the fan, however, it gets into the exhaust-box, and everything de- 
pends upon the momentary condition of the exhaust-box at the time, 
whether the explosion ends there or the mill itself is blown up and 
fired. If the dusty atmosphere be at a minimum, the explosion will 
be comparatively feeble, and will end in blowing out the side of the 
box, destroying some of the windows of the mill, slightly scorching a 
man or two, and loosening some timbers and slates, besides charring 
all wood-work within reach of the flame. But if the mill is in full 
working order, and much dust is being carried into the exhaust-box, 
leading to the flour-air mixture being abundant, then the explosion will 
be violent, the sides of the box must go, the fine, impalpable flour- 
dust lying on the floor and shelves will be blown into the atmosphere 
of the mill, when a second explosion must occur, and the mill itself 
must go. The explosion of the exhaust-box must cause a disarrange- 
ment of all the air courses, and the mill being in communication with 
all the floors by means of elevators, hatchways and other passages, 
there must be a simultaneous explosion on all the floors. A period 
of darkness caused by the diffusion of the flour-dust through the at- 
mosphere of the mill has been distinctly observed before the main 
firing of the mill. The connection between the exhaust-box and 
stive-room has much to do with the direction which the explosion 
takes. Thus, if the mode of communication be by a wooden roan of 
small size, say a foot in diameter, as in many mills, the force of the 
explosion in the exhaust-box cannot spend itself in the direction of 
the stive-room, and must burst the sides of the exhaust-box, and force 
the explosive flour-dust mixture into the mill itself. But if the com- 
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munication is capacious enough, say three or four feet square, then 
the explosion in the exhaust-box will find vent into the stive-room, 
and the latter instead of the mill will suffer. After discussing the 
chemical and physical results of fire-explosions, Dr. Macadam went on 
to say that the precautions to be taken in the future for the avoid- 
ance of flour mill fire-explosions must necessarily lead t» the re- 
moval of exhaust-boxes, stive-rooms, smut-rooms, and other recepta- 
cles of flour-dust, to the outside of the mill, and it would be better 
if these could be placed at the side of the mill where there were no 
windows. There should be no direct communication between the 
mill and those places except by the comparatively small spout or 
roan conveying the dust from the cleansing or grinding processes, 
and it would be better if the roans were provided with sliding or 
hinged valves, which would close at once if an explosion occurred in 
any of the dust receptacle leading to a back draught. The great 
sources of danger were undoubtedly the exhaust-boxes, and these 
should be constructed entirely of boarding, so that the explosion 
might readily find vent by bursting open the planks, or if built of 
brick or stone, then the framework of the windows or other com- 
partments should be loosely set in the building, so that they would 
readily give way when an explosion occurs. There are mills in Scot- 
land, the doctor continued, more dangerous in their construction 
than those in which accidents have occurred, and I have one mill 
in particular in my mind at this moment, where the exhaust-box is 
on one floor and the stive-room is on the floor above, and both 
form part of the respective floor of the mill, and are only separated 
from the other parts of the mill by a wooden partition. If the 
necessary train of combustible and explosive dust leading from the 
stones through the exhaust-rooms, fan exhaust-box and stive-room 
be complete through the full working of the mill, and a pair of 
stones strike fire from any cause, the mill I refer to can hardly be 
expected to escape a more or less disastrous explosion. Not only 
should the exhaust-box and stive-room be outside the mill but the 
danger will be lessened if the exhaust-fan be also placed outside. 
It can readily be put in the entrance of the exhaust-box or in a 
corner thereof. Should an explosion then occur through the stones 
striking fire, it will be limited to the exhaust-room, so far as the 
mill itself is concerned, and the fan will tend to suck the flame out 
of the mill. No one should enter the exhaust-box or stive-room 
during the working of the mill, and the cleaning out of these places 
should be carried on when the stones are not grinding. No naked 
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flame or light should be taken into any of the dust places, and all 
gas-jets and lamps should be protected with glass and wire gauze 


covering. In conclusion, the doctor expressed the hope that all pro- 


prietors of flour mills would awake to a sense of the necessity of 


adopting all precautionary measures to arrest flour mill fire-explo- 
sions for the future, for the plea of ignorance of the explosive force 
of the flour-air mixture could not now be pleaded. The paper was 
illustrated by a series of beautiful experiments, showing the explo- 
sive nature of flour-dust and smut. On the motion of Mr. George 
Harrison, the discussion on the paper was adjourned till next meet- 


ing. 
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MISCELLANEOUS. 





INSURANCE REPORT OF KANSAS. 

The second annual report of the Su- 
perintendent of Insurance of the State 
of Kansas for 1872 has just appeared. 
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During the past year 20 life and 28 fire 
and fire and marine companies have 
been doing business in that State. Of 
this number one life and two fire com- 
panies are organized under the laws of 
Kansas. The Superintendent, in dis- 
cussing the policy of 72quiring the pub- 
lication of detailed ttatements by com- 
panies organized under the laws of other 
States, notices that ‘‘ not over one fourth 
the number doing business in New York, 
Massachusetts and other Eastern States ” 
are operating in Kansas. Arguing ‘from 
the fact that two thirds at least of all 
the insurance companics organized in 
the United States in the last 25 years 
have hopelessly failed,” and the difficul- 
ty of reudily ascertaining with accuracy 
the financial soundness of distant com- 
panies, the Superintendent concludes 
that the ‘‘present rigid system” of 
State supervision should be maintained 
—and to further guard an over-trustful 
ful people from confiding too eagerly in 
organizations constructed on prper foun- 
dations, he advises the discontinuance 
of the practice of allowing ‘annual 
statements ” to be published under color 
of official sanction; If anything of this 
nature is permitted it should be simply 
a brief official notice emanating directly 
from the department, and stating the 
right of the company to do business. 


One company, the Protection Life of - 


Chicago, seeking admission into the 
State, was refused the privilege in con- 
sequence of the co-operative feature of 
its business and its inability to render a 
satisfactory financial exhibit. 

It is deemed ‘ worthy of considera- 
tion that the aggregate amount of all 
deposits required by law to be made by 
the 19 life companies doing business 
in the State is only $1,900,000.00, which 
sum is less than the aggregate liabilities 
of the said.companies for death losses 
and not due,” and that ‘‘of the $83,- 
920,866.06 of assets of said 19 life 
companies loaned on bond and mort- 
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gage, less than $200,000 thereof is loaned 
to citizens of Kansas,” while in Illinois 
over $12,000,000.00 is invested by the 
same companies. Kansas has paid out- 
side companies, during the five years 
next preceding January Ist, 1872, $500,- 
000.00 more than has been received. 
The Superintendent, in noticing an in- 
stance of the effect of retaliatory legis- 
lution, takes occasion to express his dis- 
approval thereof, especially as their 
home companies—one life and two fire 
—are unable to carry a fifth of the 
needed insurance. | Attention is also 
called to the ineqaity of the rule pre- 
scribed by law, regulating the amount 
to be paid by the several companies. 
Under the working of it one company 
doing nearly double the business of an- 
other pays much the smaller sum for the 
right to continue to do business in the 
State. While the Superintendent thinks 
it preferable to require a uniform initial 
fee, he recommends in renewals the pay- 
ment of a percentage on the previous 
year’s business. 

Perhaps the undeveloped condition of 
insurance business in that State, and the 
preference shown by investors for Illi- 
nois securities, may be explained by the 
character of the legislation indulged in 
by Kansas law-makers. 


[For the Insurance Law J ournal.] 
FIRE UNDERWRITING—-CONTRIBUTION 
TO LOSSES. 


It has been said that ‘‘in the legal 
profession, all knowledge, whether me- 
chanical, scientific, or miscellaneous, 
sooner or later becomes useful a id desi- 
rable in the performance of pro! »ssional 
duties.” This is especially so as regards 
underwriting, as it isa peculiarity that 
laws relative to insurance have grown 
out of the business itself, the courts do- 
ing but little more than adopting and 
enforcing the conditions and usages of 
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underwriters upon the principles of com- 
mon law, and there is no class of cases 
coming before our tribunals where both 
counsel and courts are so frequently at 
loss for precedents as in those very 
‘*usages of underwriters.” 

Of all the difficulties encountered in 
construing the insurance contract, and 
the liabilities arising under it, none 
cause more embarrassment to, or have 
elicited more diversity of opinion from 
the bench than the proper method of 
adjusting the contribution toward the 
payment of a general loss by co-insur- 
ing compunies, under non-concurrent 
forms of policies, a point, by the way, 
upon which leading underwriters are 
not fully harmonious among themselves. 

Our attention has been called to this 
matter by a recent decision of the New 
York Court of Appeals, (Ogden vs. East 
River Ins. Co., page 134, vol. 2 Ins. 
Law Journal,) when the learned judge, 
in rendering the decision of the court, 
‘*that there can be no contribution 
where the general loss exceeds the in- 
surance,” (an insurance axiom, ) append- 
ed an extra-judicial opinion as to what 
would have been the status of the sever- 
al policies in the matter of contribution, 
had the general loss been partial only, 
or less than the insurance, and quotes 
Mr. Phillips’s dicta, (1,263a,) ‘‘that the 
proportions of liability of the several 
policies are based upon the value of the 
property at risk,” a contingency which 
is never applicable under fire policies, 
except when subject to the average 
clause, as the true rule of contribution, 
but subsequently admits that ‘‘it may 
be that the rule for ascertaining the 
amount of insurance upon any particu- 
lar parcel when insurances are commin- 
gled,as in this case, is dependent upon 
the extent of the loss, etc.,” which is the 
correct principle, and one that has been 
frequently so decided in New York, 
Pennsylvania, Kentucky and Missouri, 
for the loss in all that the underwriter 


has any concern with, and its relation to 
the insurance. The learned judge, vir- 
tually acknowledging his ability to solve 
the problem, closed by saying that ‘‘ it 
would be desirable to adopt a general 
rule applicable to all contingencies.” 
The subject of contributive liability 
of compound and specific policies, upon 
the same loss, has been most thoroughly 
and comprehensively treated by Mr. 
Griswold, in his recent work, ‘‘ THE 
¥ ine UnDERWRITER’s TEXT-BOOK, 80 as to 
be readily understood by any person of 
ordinary comprehension. And had the 
court been in possession of this book it 
would have found a ‘‘ general rule applica 
ble to all contingencies,” fully set forth 
therein, and the evident doubt and 
perplexity under which the opinion was 
rendered would have given place to 
certainty, and the ruling, as emanating 
from such a source, would have been 
held as authority in such cases, while 
under the circumstances, it can only be 
entitled to be considered as an opinion, 
and a very doubting one at that. 
UNDERWRITER. 


HIRAM POWERS ON FIRES. 


The following extract from a letter 
written by Hiram Powers, the American 
sculptor at Florence, and published in a 
New York evening paper, is of interest: 
The terrible disasters at Chicago and 
Boston have not surprised me, for I have 
ever expected these things to happen 
whenever a certain combination of cir- 
cumstances should occur. We have 
built houses with stone, brick, and other 
materials, apparently fire proof, and hav- 
filled them with combustible materials 
from top to bottom. Yea, we have pnt a 
wick at the top—-the Mansard roof—to 
set them in a blaze the moment an- 
other similar building on fire offers the 
torch to them. We have made furnaces 
of our buildings, perfect for smelting 
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purposes, if the outer walls would only 
stand the fire, but they, also, tumble 
down, and so the fire spreads to other 
similar structures. Even the streets in 
Chicago took fire, for they were paved 
with pitch. Thus, pitch at the bottom, 
and carefully dried boards smeared with 
pitch at the top, does it require the voice 
of a prophet to foretell the fate, sooner 
or later, of a city so built up? 

‘*T have the highest respect for the 
ability and skill of my countrymen ; in- 
deed, they surpass in the main all other 
nations in this regard, but, nevertheless, 
we have a few things to learn, and among 
them is how to make, not a house, but 
a whole city, fire-proof, for no fire-proof 
house can be made in the midst of high- 
ly-combustible buildings. Indeed, there 
is no safe that will withstand the heat of 
a furnace. The very walls will melt or 
crumble into dust, if not from the inner 
fires, at least from the outer flames. 
Therefore, to be fire-proof in our own 
buildings, our neighbors’ houses must 
also be fire-proof ; and this calls for mu- 
nicipal laws regulating the material and 
the construction of buildings. And 
what should be required? First, the 
abandonment of all wood floors. Second, 
the floors to be made of brick, thus seal- 
ing down all ventilation in case of fire. 
Third, the stairs to be metallic, or of 
stone. Fourth, the rafters of the roof, 
like the joists of the floors, to be alk 
bricked over before putting on the slates 
or tile. But it may be asked, will not 
joists and rafters take fire? Yes, they 
will, and often do take fire here, in Flor- 
ence, but with the floor of bricks, laid 
with mortar upon them, the fire depart- 
ment need not hurry to such a fire. 
Years, indeed, might elapse before they 
reached it. I have known an instance 
of nearly two days’ burning of the end 
of a joist just under the fire-place, and 
yet the beam was not burned off, only 
deeply charred. Fire cannot get through 
brick, but it would soon find the way 


[ March 


Department. 


through a wood floor, and then, with 
the ventilation, it would soon reach the 
garret—in short, the whole building 
would be in flames within half an hour. 
Brick floors do not prevent fires, but 
they prevent conflagrations. No city 
can be burnt with brick floors. No, nor 
has a house been burnt within the city 
of Florence during my residence here of 
thirty-five years. 


LONGEVITY OF THE JEWS. 


A London statistician has been inves- 
tigating the physical condition of the 
Jews, and furnishes us the following 
facts : 

The average life of the Jew in Lon- 
don is forty-nine years, while of the 
Christian it is only thirty-seven years. 
Of a given number of Christians, only 
one quarter will, as a general rule, live 
to be sixty years, while among Jews one 
quarter lived to be at least seventy-one. 
Among children, fourteen per cent. of 
the Christian population die between 
one year and five years of age, while 
only ten per cent. of the Jewish children. 
Finally, in Prussia it requires fifty-one 
years for the Christian population to 
double itself, and only forty-one years 
for the Jewish. 

The Jewish blood contains little or no 
scrofula ; whether this results from their 
adherence to the Mosaic ritual or from 
whatever source, it probably has a favor- 
able influence on their longevity.—Jn- 
surance Monitor. 


HEART DISEASE. 


The British Medical Journal says that 
during the last twenty years, the total 
deaths of males of all ages from heart 
disease have increased from 5,746 in 1851 
to 12,428 in 1871, and the percentage of 
deaths from heart disease for every 1,000 
of population was 7.55 between the years 
1851 and 1855, and has risen to 10.85 
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1866 to 1870. This increase has also 
taken place wholly in connection with 
the working years of active social life, 
with no change in the percentage of 
deaths from this cause in males under 
25. Between 20and 45 years of age, it 
has risen from 5.53 to 7.09 and almost 
exclusively in males, for there is almost 
no increase in the percentage of females 
dying from heart disease during the 25 
years of life from 21 to 45. 


MORTALITY OF CITIES FoR 1872. 


The following are the death-rates of a 
number of our leading cities last year, 
compared with those of other countries: 
New York, 28.6 per one thousand in- 
habitants; Philadelphia, 22.9; Brooklyn, 
25.9; St. Louis, 16.9; Chicago, 23.3 ; 
Baltimore, 26.7 ; Boston, 23.5 ; Cincin- 
nati, 22.3; New Orleans, 29.2; San 
Francisco, 21.5; Buffalo, 13.9 ; Wash- 
ington, 14.6 ; Newark, 23.7; Troy, 30.8; 
Memphis, 46.1 ; St. Paul, 15.3; Savan- 
nah, 36.6 ; Salt Lake City, 34.2 ; Vicks- 
burg, 41.8; London, England, 24.7; 
Liverpool, 35.1; Glasgow, Scotland, 
32.9; Montreal, Canada, 36.9; Paris, 
France, 54.7; Berlin, Prussia, 38.9; 
Rome, Italy, 30.7; Bombay, India, 20. 
—Insuzance Monitor. 


UNITED STATES SIGNAL SERVICE. 


The New York Mercantile Journal 
says: ‘* The value of the Governmental 
Signal Service, as conducted under the 
able supervision of Gen. Albert G. Myer, 
better known as ‘Old Probabilities,’ is 
beginning to be appreciated by inland 
marine underwriters. One of the most 
furious storms on record swept over the 
lakes recently, covering a wide track, 
and doing much damage. Owing, how- 
ever, to the timely warning of the dan- 
ger given by the signal officers, the de- 
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struction of life and property was trifling 
compared to what it otherwise would 
have been. Cautionary signals were 
displayed from all important lake ports 
from 12 to 24 hours in advance of tho 
storm, and masters of vessels were able 
to govern themselves accordingly. Some 
of those who were wrecked suffered the 
consequences of preferring their own 
judgment to that of the signal bureau, 
and one result of this lesson will be to 
make the lake mariners more heedful 
of these danger signals than they have 
hitherto been,” 


CONNECTICUT BLUE LAWS. 


The following is a portion of an article 
by a correspondent of the Albany Law 
Journal : 

This story about the Blue Laws of 
Connecticut, or rather of New Haven, is 
one which, though thoroughly refuted, 
is frequently revived by those who are 
unacquainted with the refutation. I 
need only refer you for authority on this 
subject to Palfrey’s New England, vol. 
ii., page 32. I copy the note from that 
page : 

‘*Most American readers have heard 
of the ‘Blue Laws’ of New Haven, 
which have been precisely described as 
making ‘one thin volume in folio,’ em- 
bracing the following among the pro- 
visions: ‘No one shall travel, cook 
victuals, make beds, sweep house, cut 
hair or shave, on the Sabbath day, No 
woman shall kiss her child on the Sab- 
bath or fasting day. No one shall read 
commen prayer, keep Christmas or 
Saint days, make minced pies, dance, 
play cards, or play on any instrument 
of music except the drum, trumpet and 
jewsharp. Every male shaii have his 
hair cut round according to a cap.’ 
General History of Connecticut, 65, 66, 
68, 69, 82. It is not, perhaps, as well 
known that these facts are without 
historical foundation. In the primitive 
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age of the colony, the discretionary 
action of the magistrate sometimes re- 
semnbled the discipline of the head of a 
family rather than a formal, legal ad- 
ministration ;, but the existence at any 
time of a Code containing provisions such 
as are quoted above is a mere fabrication ; 
nor is there any record of so much as 
single judgments pronounced agreeable 
to the tenor of those provisions. The 
anonymous work which first vented the 
fiction was published in London in 1781, 
and a second edition appeared in the 
following year. The author was Samuel 
Peters, a loyalist and refugee. He was 
a college contemporary of Trumbull, 
the conscientiously exact historian of 
Connecticut, and is said to have been a 
native of the same town. Trumbull 
said of him, that ‘of all men with 
whom he had been acquainted, Dr. 
Peters, he had thought, from his first 
knowledge cf him, the least to be de- 
pended on as to any matter of fact. 
Kingsley’s Historical Discourse, p. 84.” 

A small volume containing ‘the [Con- 
necticut] Code of 1650’ was published 
in Hartford in 1822, with an appendix 
of twelve pages, in duodecimo, entitled, 
‘New Haven Antiquities and Blue 
Laws.’ Of course this was a taking 
title, intended to help the sale, as was 
the binding of the book in blue covers. 
The collection, brief as it is, is in a 
great part made up of a record of orders 
having nothing of a fanciful or vigorous 
character, as, for instance, for the build- 
ing of a meeting-house, for the laying 
out of lands, for a supply of arms. It 
embraces a few notices of punishment 
inflicted for drunkenness and impurity, 
but nothing of the kind specified by Dr. 
Peters, and currently quoted as ‘Blue 
Laws.’” 

It is however undoubtedly true that, 
in those early days, there prevailed in 
Connecticut a strictness and an inter- 
ference in private affairs which would 
not now be endured. Men were fined 
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for sailing and working on the ‘‘ Sabbath 
day,” women were presented to the 
courts for not being with their husbands, 
and were ordered to go to their husbands 
or be imprisoned. Perhaps this was 
not an unjust judgment. A young man 
was sometimes presented “ for absenting 
himself at unseasonable hours of the 
night, to the great grief of his parents.” 
And, in one case, a man and a woman 
were presented ‘‘for sitting together on 
the Lord’s day under an apple tree, in 
an orchard.” Collin’s History, N. L., 
p. 250. But even this, which seems in 
these days to be such an extreme 
instance, was but the carrying out of 
that strict observance of Sunday, which 
was characteristic of early times in New 
England—times when it was thought to 
be the duty of magistrates as well as of 
parents to enforce the command, re- 
member the Sabbath Day, with a rigor 
unknown in fact by those to whom the 
decalogue was first given. 

In saying then that there is any record 
of single judgments pronounced agree- 
ably to the tenor of these provisions, 
Mr. Palfrey must not be understood to 
deny that traveling and other so-called 
v.olations of the Sabbath were punished. 
As is well known, it was then believed 
that the obligation of the Jewish Sab- 
bath was still in force, and that it 
required persons to devote the whole 
day to religious thoughts and acts, and 
allowed none of the ordinary occupations 
of life, excepting works of necessity 
and mercy. And this was not a merely 
theoretic belief, but was thoroughly 
practical, 


READ YOUR POLICY. 


No sounder advice than the above can 
be given to those about to cbtain, or al- 
ready in possession of, a policy of insu- 
rance upon their property. Itis a sin- 
gular fact that so many men enter into 
contracts with insurance companies 
without understanding the terms, be- 
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yond the fact that they pay a certain sum 
for a stated amount of insurance. Not 
more than one man in ten ever reads his 
policy, especially the conditions under 
which it is issued, and when a loss oc- 
curs he is astounded to discover points 
therein that reduce or invalidate his 
claim. Thereafter “all is vanity” to 
him ; the company is a blood-sucker, 
and all insurance is a fraud. Itis pro- 
bable that three fourths of the suits in- 
stitated in the settlement of losses arise 
from the ignorance or carelessness of in- 
surers, and not from any fault of the in- 
surance companies. This ignorance is 
entirely wrong and unnecessary. The 
policy is the contract, and init the terms 
and conditions are plainly set forth ; it 
is all simple and easily understood, and 
no reputabie company will attempt to 
evade their own provisions. A few mi- 
nutes spent in reading the policy would 
show a man exactly what he receives for 
his money ; doubtful points couid be 
settled much easier than after his prop- 
erty is destroyed, and an astonishing 
amount of trouble, perplexity, and liti- 
gation would be avoided. Knowledge 
will prove to be power to those who fol- 
low our advice to ‘‘ read your policy.” — 
Northwestern Review. 


FIRE INSURANCE IN GREAT BRITAIN. 


The London Review contains the fol-. 


lowing statistics of fire insurance busi- 
ness for the year 1872: The total fire 
premiums received by twenty-three com- 
panies in 1872 foot up £4,093,613, and 
the losses £3,081,858, or 75.28 per cent. 
Of the above total losses, the sum of 
£939,000 were Chicago losses. The fol- 
lowing represents the percentage of pre- 
miums absoi.cd m losses by twenty- 
three companies: Hand-in-Hand, 26.- 
03 ; Scottish Provincial, 30.42 ; London 
Assurance, 34.25; Law, 37.18; Royal 
Exchange, 42.21 ; Alliance, 47.10 ; Lon- 
don and Southwark, 48.90; Scottish 


Imperial, 52,68 ; Union, 52.92 ; Caledo- 
nian, 53.00 ; Royal, 55.08 ; General, 56- 
89; West of England, 57.27; Law 
Union, 57,69 ; Guardian, 60,21 ; Queen, 
61.15 ; Scottish Commercial, 64.06 ; 
Commercial Union, 65.75 ; Provincial, 
70.09 ; Atlas, 70.14 ; Scottish National, 
75.43 ; North British, 97.65 ; Liverpool 
and London and Globe, 104.17. 


EXERCISE. ” 


One thing is evident, that as life be- 
comes more and more artificial, exercise 
must be more and more scientifically 
studied. For those who till the ground 
or engage in other occupations which 
require an open-air life, artificial systems 
of exercise are unnecessary ; but for the 
vast, constantly-increasing number of 
those who lead sedentary lives in towns 
and cities, exercise of all kinds will pro- 
bably have to be discovered, adapted 
both to professional and to individual 
peculiarities. If many of our lawyers, 


‘merchants, editors, publishers, and cler- 


gymen had time enough for such athle- 
tic sports as most Englishmen of the 
well-to-do classes have, they could pro- 
bably get through the year better than 
they now do. But they have not time. 
We at this moment hardly recall a sin- 
gle acquaintance out of college and pro- 
fessional schools, between the ages of 21 
and 35, aud engaged in the pursuits of 
active life, who habitually either rides a 
horse, rows a boat, plays balls, boxes or 
fences. The men engaged in business, 
trade, art, manufactures or professional 
life, are too closely confined during the 
day, and too tired when the day is over 
to think of man'y sports—or, indeed, of 
anything but rest. The exercise of such 
men cannot be the same as those adapt- 
ed to classes happily possessed of leis- 
ure. The study of gymnastic exercises 
is for this reason more important for 
Americans than for almost any oth.y 
people.— Nation. 


i eter een nes eer 
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HEALTH AND GREATNESS. 


It is true that there have been men 
who, despite of frail and miserable 
health, have done immortal things. 
Great and heroic were the achievements 
of Paul, ‘‘in bodily presence weak ;” of 
the blind Milton; of Pascal, a con- 
firmed invalid at eighteen ; of Johnson, 
bravely carrying through life the weight 
of a diseased, and tortured body ; of 
Nelson, little and lame ; of Channing, 
with his frail, clayey tabernacle ; of the 
pale Lawrence, weighing from day to 
day the morsels of bread which alone 
his dyspeptic stomach could bear. It is 
true that Julius Cesar was troubled 
with epilepsy, and never planned a great 
battle without going into fits ; that the 
great Suwarrow stood but five feet one 
in his boots ; that Pope was a hunch- 
back and an invalid ; and that Aristotle 
was a pigmy in body, though a giant in 
intellect. But these are brilliant excep- 
tions, which only prove the rule. The 
general fact still remains that it is the’ 
man of tough and enduring fiber, of 
elastic nerve, of comprehensive diges- 
tion, who does the great work of life. 
It is Scott, with his manly form ; it is 
Brougham, with his superhuman powers 
of physical endurance. It is Franklin, 
at the age of seventy, camping out on 
his way to arouse the Canadas, as our 
hardiest boys of twenty now camp out 
in the Adirondacks. It is Napoleon, 
sleeping four hours and in the saddle 
twenty. Rarely does the world behold 
such a spectacle as that presented in 


1693, at Neerwinden in the Nether-~ 


lands, when, among the one hundred 
and twenty thousand soldiers who were 
marshaled under all the banners of Eu- 
rope, the two feeblest in body were the 
hunchbacked dwarf who urged on the 
fiery onset of France, and the asthmatic 
skeleton who covered the slow retreat of 
England.—[From Professor Matthews’ 
** Getting on in the World.”] 


ITEMS. 


The Supreme Court of the United 
States now stands as follows: 


S. P. Chase of Ohio 

Nathan Clifford of Maine 

N. H. Swayne of Ohio 

David Davis of Illinois 

Sam. F. Miller of Iowa 

Stephen J. Field of California 

Joseph P. Bradley of New Jersey... .58 
Wm. Strong of Pennsylvania 

Ward Hunt of New York 


Hon. John H. Reynolds of Albany 
has been appointed and confirmed as 
Commissioner of Appeals of New York, 
in place of Judge Leonard, resigned, 


The nomination of Alexander Knowles 
as Associate Justice of the Supreme 
Court of Montana Territory, has been 
confirmed by the United States Senate. 


The Excelsior Life Ins. Co. of New 
York has reinsured in the National Life 
of The United States. 


Though all the winds of doctrine were 
let loose upon the earth, so truth be 
among them, we need not fear. Let her 
and falsehood grapple ; who ever knew 
her to be put to the worst in a free and 
open encounter ?— Milton. 


Sir Thomas Clarke, master of the 
Rolls, observed: ‘* There are two things 
against which a judge ought to guard— 
precipitancy and procrastination. Sir 
Nicholas Bacon was made to say, which 
I hope never again to hear, that seedy 
injustice is as good as justice which is 
slow. 
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CURRENT TOPICS. 


—We have received transcripts of de- 
cisions in the following cases : 
Russell vs. The Metropolitan Ins. Co. 
Com. of Appeals of N. Y. 
Steinbach vs. The Relief Fire Ins. Co. 
U. 8S. Supreme Court. 
Tippecanoe Township vs. Manlove, 
Receiver of Farmers and Merchants Ins, 
Co. 
Supreme Court of Ind. 
Travelers Ins. Co. vs. Leeds. 
Supreme Court of Ind. 
Ray et al. vs. Indianapolis Ins. Co. 
7 Supreme Court of Ind. 
Washington Life Ins. Co. vs. Henry 
Haney. 
Supreme Court of Kansas. 
McBride et al. vs. The Republic Fire 
Ins. Co. 
Supreme Court of Wisconsin. 


—We are under obligation to Messrs. 
Hammond & Judah of Indianapolis, 
counsel for appellant in the case of the 
Franklin Life Ins. Co. vs. Hazzard, for 
their brief and a transcript of the de- 
cision in that case. 


—Our duty as journalists compels us 
to critically review the pretensions of 
Insurance Corporations seeking public 
patronage and favor. The Washington 
Life Insurance Company ever has been 
beyond criticism. 

Its ample assets give an assurance of 


protection to the holders of its policies, * 


and a sufficient comment is uttered in 
its complete Statement. 

Its solidity is unquestioned ; no im- 
putation to the discredit of its manage- 
ment has ever called for official examin- 
ation. The Washington ranks among 
tho very foremost of our best corpora- 
tions. , 

_ For the information of our readers 
desiring insurance, we call their atten- 
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tion to the Annual Report of the com- 
pany on another page. 


—Paul H. Bierman has been appoint- 
ed General Agent of the Washington 
Life Ins. Co. at St. Louis, in place of T. 
D. Kimball, Esq., resigned. Our ace 
quaintance with Mr. Bierman dates back 
nearly two years, during whlch time he 
has-been actively engaged in the insur- 
ance business. We are glad the com- 
pany have been successful in securing 
so good a man for the position. The 
patrons of the company can feel confi- 
dent that any business intrusted to his 
care will be promptly attended to. 


—Mr. J. B. Hall, formerly secretary 
of the Aurora Fire Ins. Co., has been 
elected vice-president of the Home, of 
Columbus, 


—We are under obligations to Hon. 
W. C. Webb, Superintendent of the 
Insurance Department of Kansas, for a 
copy of his Report for 1872. 


—Hon. David Dudley Field will ac- 
cept our thanks for a copy of the ‘‘ Out- 
lines of an International Code, Book 
Second.” 


—The latest development in the Win- 
ston-English affair discloses the former 
suffering with a reputation damaged, at 
a self estimate, to the extent of $160,- 
000, and the latter a guest of the Lud- 
low-street Jail. The occasion of this 
hospitality and suffering is some twenty- 
three articles in the Jnsurance Times, 
during the last six months, exceedingly 
well calculated, if believed, to convey 
the impression to an innocent reader of 
a remarkable capacity in Mr. Winston 
for so managing the matters of the Mu- 
tual Life as to secure a most desirable 
financial result for himself and friends. 
But Mr. Winston doesn’t believe them, 
and he doesn’t think innocent readers 
should believe them; in fact, he doesn’t 
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think Mr. English himself believes 


them. Mr. English says he does, how- 


ever, but would like, before attempting 
to prove it, to catechise Mr. Winston a 
bit. Accordingly the latter gentleman 
has been ordered to appear and be ex- 
amined, touching all sorts of things, 
public and private, personal and official, 
recent and of by-gone years. The 
situation would seem to be English still 
on the attack and Winston on the de- 
fensive. On general grounds the attack 
is always the easier, and doubly so in 
this case, as the attacking party has but 
little to lose, and the defending much to 
save. 


—Ex-Governor English of Connecti- 
cut bas given $10,000.00 to the Yale 
College law school, as a permanent fund 
for the maintenance ofthe library. This 
sum is given with the understanding 
that a sufficient amount, in addition, 
shall be raised to complete the court re- 
ports to date. This will require about 
$16,000.00, half of which has been raised 
in New Haven. The remainder will be 
contributed by the alumni and {friends 
of the college elsewhere. 


—Judge Downey in his opinion in 
the case of Mutual Benefit Life Ins. 
Co. vs. Miller, reported in the last 


number, when alluding to the law 
that the statements in an application for 
life insurance are warranties, upon the 
truth of which the contract with the 
company depends, no matter whether a 
misstatement be unintentional or not, 
remarks that a person effecting an insu- 
rance upon his life cannot be too cau- 
tious in ascertaining the real facts al- 
leged in his declaration of application. 


—aAn association of marine underwri- 
ters has been formed at Bombay, in 
British India, composed of twenty-six 
marine insurance companies, having for 
its objects the searching out and preven- 
tion of frauds on underwriters, and the 
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prosecution of the guilty parties ; for 
supervision of wrecks and affording ad- 
vice and assistance to the commanders 
of wrecked vezsels ; for the establish- 
ment of a uniform use and practice in 
insurance matters ; for providing a good 
library for the use and reference of the 
members ; for corresponding and act- 
ing in concert with associations of un- 
derwriters in other parts. 


—The North Missouri Insurance Com. 
pany presents, through the columns of 
the Journal, a financial exhibit which it 
may well be proud of. Officered and 
managed by men second to none in 
financial ability, it has increased its as- 
sets from $94,000 in 1868, to $740,000 
in 1872. Of this great addition, $96,000 
accrued Janugy Ist to July Ist, 1872. 
Nothing further need be said, unless it 
be that D. McLeod, Esq., is manager of 
its St. Louis office, where a large share 
of its business is done.—st. Louis Jour. 


—The emotional insanity plea has 
spread to the Indians. One of them, 
the other day, when arrested for killing 
and scalping some white men, being 
asked to account for the ecceuitricity, 
said, ‘‘Me heap crazy. Me too much 
crazy.” 


—Since the year 1826 not a single 
first-class occupied dwelling-house in 
Boston has been burnt to the ground. 
This was asserted in the Massachusetts 
House of Representatives, the other day, 
on the authority of a leading insurance 
official. 


—The court house at Quebec was de- 
stroyed by fire on the 3rd ult. All the 
records of the Province since its found- 
ation, together with title deeds and 
other important legal documents, were 
destroyed. 


—Joaquin Miller, the ‘‘ poet of the 
Sierras,” was once a county judge in 
Oregon. 





